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HEALTHY, normal child — 

crippled. Nothing can compen- 

sate for that! Too late now except to 

make a limited life, as happy as possi- 

ble —and to prevent this from happen- 
ing to other children. 

Moderate care in driving will prevent 
a very large percentage of automobile 
accidents. It is the constant concern of 
mutual casualty companies to enlist the 
interest of their automobile policy- 
holders in careful driving. That this 
effort has been effective is indicated by 
the greatly reduced frequency of serious 
accidents among the millions of car 
owners insured in mutual companies. 

This safety program has also been 
carried out by mutual companies in the 
industrial field where remarkable re- 
sults have been achieved. 

It is this effort, together with con- 
servative, sound management, that has 
enabled mutual corporations to pay all 
just claims promptly, and in addition 
to building legal and voluntary reserves, 
to be able to distribute many millions of 
dollars a year as dividends to policy- 
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holders—a very substantial part of the 
premium to the individual policyholder. 

The stability and soundness of the 
mutual plan of insurance is evidenced 
by its 180 years of successful operation 
—by its record of reduced net cost of 
protection to a vast army of policy- 
holders—among them a large number 
of the leading industrial organizations 
of the country. 

The owner of a car, a home, or a 
business, will find interest in a booklet 
outlining the principles and operation 
of mutual casualty insurance. It will be 
sent free on request. Address the 
National Association of Mutual Casualty 
Companies, Room 2100G, 230 North 
Michigan Avenue, Chicago, Illinois. 





Forms of Casualty Risks 
Covered by Mutual Policies 


ACCIDENT AUTOMOBILE (all forms) 

BURGLARY AND THEFT 

LIABILITY (all forms) PLATE GLASS 
PROPERTY DAMAGE 


WORKMEN'S COMPENSATION 


FIDELITY 


MUTUAL CASUALTY INSURANCE 


An American ce Institution 


These Old Line, Legal Reserve, Mutual Companies are Members of Nationa Association or Mutuat Casuatzy Companies and AMERICAN Mutua ALLIANCE 


Exchange Mutual Indemnity Insurance Co., 
Buffalo, N. Y. 
Hardware Mutual Casualty Co., Stevens Point, Wis. 
Interboro Mutual Indemnity Insurance Co., 
New York City 
Jamestown Mutual Insurance Co., Jamestown, N. Y. 
Liberty Mutual Insurance Co., Boston, Mass. 





1930-31 RECORD DEMONSTRATES 


MUTUAL STABILITY 


Certain definite factors, inherent in mutual 
insurance for well over a century, have accent- 
uated the fundamental soundness and strength 
of mutual casualty companies in the stress of 
the past two years. 


These factors are: selection of good risks; 
accident prevention; conservative investments, 
and economy in operation. 


It is significant that almost without excep- 
tion all of the leading legal reserve mutual 
companies have maintained dividend pay- 
ments to their policyholders for 1930 and 1931. 


The member companies of the National 
Association of Mutual Casualty Companies re- 
turned cash dividends of $14,987,843 in 1930 
and $13,534,608 in 1931. The Association 
companies have paid over $103,000,000 of 
dividends to policyholders in the past ten years. 
These companies have an annual premium 
income of over $75,000,000; have cash assets 
in excess of $105,000,000. 


No classification of American business 
has a sounder record of accomplishment dur- 
ing the depression years. Basically, this record 
has been made possible because the buyers of 
casualty insurance have come to know that 
mutual coverage is safe, sound and economi- 
cal protection. 
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B. H. BARTHOLOW 


Who as Special Assistant to the Secretary of the Treasury capably acted in a 

contact capacity between Congress and the Treasury Department during the 

process of enactment of the Revenue Act of 1932. Mr. Bartholow is one of the 

outstanding tax authorities in the Federal Government service, and will prob- 

ably have an important part in an advisory capacity in the draft of the regula- 
tions, interpreting the new tax law. 
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HEREVER a lawyer is located, East, 
West, North or South, there is an 


office of The Corporation Trust Company within 
overnight mail or easy telephoning distance. And in 
that office is an experienced, responsible representa- 
tive of the company, who will establish an immediate 
contact for you with all the vast accumulation of 
precedents and information gathered in this organi- 
zation’s forty years of work with attorneys in corpo- 
ration matters. The Corporation Trust Company’s 
system of offices, at key-points of the Continent, is 
an important factor in the unapproachable service 
this company renders to attorneys in all corporation 
matters. 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 


15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST., WILMINGTON, DEL. 


Detroit, eg: _ —_ Bldg. 
Atlanta, Healey Bldg. Dover, Del., 30 Dover Green 
Baltimore, 10 Light &. Kansas City, R. A. Long Bldg. 
(TheCorporation TrustIncorporated) Los Angeles, Security Bldg. 
Boston, Atlantic Nat’l Bk. Bidg. inneapolis, Security Bldg. 
(The Corporation Trust, Incorporated) Philadelphia, Fidelity-Phila. Tr. Bldg. 
Buffalo, Ellicott Sq. Bldg. Pittsburgh Oliver Bldg. 
Camden, N. J., 328 Market St. Portland, Me., 281 St. John St. 
Chicago, 112 W. Adams St. San Francisco, Mills Bldg. 
Cincinnati, Union Central Life Bldg. Seattle, Exchange Bldg. 
Cleveland, Union Trust Bldg. St. Louis, 415 Pine St. 
Dallas, Republic Bank Bldg. Washington, 815 15th St., N. W. 


Albany, 180 State St. 


If an attorney has all incorporators furnished, tion practice on which to 


the papers ready for the 
incorporation of a com- 
pany, or for its qualifi- 
cation as a foreign corpo- 
ration, no matter in what 
state or territory of the 
United States, or what 
province of Canada, we 
will take them at that 
point, and see that every 
necessary step is_ per- 
formed—papers filed, cop- 
ies recorded, notices pub- 
lished, as may be required 
in the state, statutory 
office established and 
thereafter maintained; in 
case of new companies, 


their meeting held, direc- 
tors elected, minute book 
opened. 


If, before drafting the 
papers, you wish to study 
carefully the question of 
the best state for incor- 
poration- of your client’s 
particular business, the 
most suitable capital set- 
up or the soundest pur- 
pose-clauses for it, or the 
most practicable provi- 
sions for management and 
control, we will bring you 
eye non from the very 

est examples of corpora- 


formulate your plans, or, 
if you desire, will draft 
for your approval a cer- 
tificate and by-laws based 
on such precedents. 


If you are uncertain as 
to the necessity of a 
client’s qualifying as a 
foreign corporation in any 
state, we will, upon sub- 
mission of the facts, bring 
you digests (with cita- 
tions) of leading court 
decisions showing the at- 
titude of each state in- 
volved on the kind of 

s transacted by 
your client. 
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Where? and How? do they Tax 


Intangibles ... Bank Deposits ... Chain Stores . . . Gasoline Sales . . . Dividends 
Income ... Inheritances ... Tangibles ... Sales .. . Tobacco .. . Motor Vehicles 
Building and Loan Associations ... Banks... Utilities ... Severances . . . Property 


What Revenues Do These Taxes Produce? 


The Tax Research Foundation offers its 
New 3d Edition of 


World Tax Charts a 


: $ painstak- 
145 Pages of tax charts and tables, size 1124 x 15 inches, ing and la- 


— , . borious under- 
depicting the taxing systems of all the States, the United taking to chart 
: — : : the taxing sys- 

States, and twenty-three foreign jurisdictions, including ieee os ag A 4, 
thirty-five tables describing the extent and nature of the members of The 
Tax Research Founda- 

the application of each taxing method by the forty- tion are giving the scien- 


. ; ‘ tific and business worlds a 
eight States and tabulating the revenues derived. means of quick reference to 


‘ , the tax facts essential to the 
The essentials of all the taxing systems are pre- study of taxation and for the | 
: : . guidance of business and the pro- inter 
sented in chart form for quick and convenient dessins, ‘The work is not for profit dt 
reference, study and comparison. Includes —_ the collaborators contribute their contr 
time and effort, the New York State cause 
bases, rates, collection, administration Tax Commission extends its invaluable mant 


as Or direction, and Commerce Clearing House, outsi 
and distribution. Federal and State Inc., Loose Leaf Service Division of The Me 


Corporation Trust Company, offers its facili- 
Tax Systems—as of Jan. 1, 1932. ties for the publication of the work. To return na 


the cost, the publication is sold for $10 per copy, 


SAVE A DOLLAR while the governments, schools, universities and aca 


scientific and civic organizations are furnished with oll 
If you send your check with quantities at special prices. Your patronage is solicited. _— 
your order, pay but $9. 


Recommended to— Commerce Clearing House, Inc., 


Gocmentanp 205 West Monroe Street, Chicago, Illinois. 
Business men 


° e,'¢ “ ” 

Civic eaeiinadions Send the Third Edition of “Federal and State Tax a ee 
conomists . i i i 
— It is understood you guarantee satisfaction. [] Check enclosed. [] Send bill. 

Information bureaus 
Insurance men 
Investment counsel 
Lawyers 

Legislators 
Librarians 

Reference bureaus 
Research organizations 
Tax commissions 
Trade associations 
Trust departments 
Students 
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New Provisions of the Revenue 


Act of 1932 


achievement of an important step toward at- 

taining the much desired goal of a balanced 
budget for the next fiscal year, prospective taxpayers 
are finding it difficult to get much cheer out of the 
Revenue Act of 1932. 

On top of increased income tax rates, almost 
reaching the early post-war peak, more than a dou- 
bled estate tax levy, with a gift tax thrown in for 
good measure, there are added numerous excise and 


A SIDE from the comfort there may be in the 


miscellaneous taxes, stamp taxes, and an increase in 
postal rates, which will be a serious burden to many 


lines of business. A radical departure from prior 
internal revenue laws is the appendage of a number 
of tariff duties. These were the subject of bitter 
controversy in both chambers of Congress and the 
cause of much of the delay in legislation. A general 
manufacturers’ excise tax that had powerful support 
outside of Congress was decisively rejected. 

Modification of credits and exemptions previously 
allowed, limitations on losses and other deductions, 
tightening of provisions relating to corporation re- 
organizations and other administrative changes are 
expected to add about $80,000,000 to the amount of 
collectible revenue. 

The arrangement of the Revenue Act of 1928 is 
followed in the new law. The Act is divided into 
nine “titles,” with general subjects and sections of 
each as follows: Title I—Income Tax (Secs. 
1-322); Title II—Additional Estate Tax (Secs. 
401-403) ; Title II1I—Gift Tax (Secs. 501-532) ; Title 
I1V—Manufacturers’ Excise Tax (Secs. 601-629) ; 
Title V—DMiscellaneous Taxes (Secs. 701-774) ; 
Title VI—Estate Tax Amendments (Secs. 801-811) ; 
Title VII—Tax on Transfers to Avoid Income Tax 
(Secs. 901-904); Title VIII—Postal Rates (Secs. 
1001-1002) ; Title IX—Administrative and General 
Provisions (Secs. 1101-1113). 

A review of the principal differences between the 
provisions of the new statute and those of the Rev- 
tnue Act of 1928 follows. 


Income Tax Changes 


HE increased rates on incomes of individuals, 

which are expected to yield $151,000,000 more 
in revenue during the next fiscal year than would 
the rates of the 1928 Act, are the same as those of 
the Revenue Act of 1921, applicable to the year 1922, 
except that to the maximum surtax under the latter 
Act five additional brackets are added in the new 
law, bringing the highest rate to 55 per cent. 

In effect, the income tax on individuals is further 
increased over the levy under the prior law by re- 
duction of personal exemptions and elimination of 
the earned income credit. The new personal ex- 
emptions are $1,000 for a single person and $2,500 
for a married person living with husband or wife, 
or head of a family. If the husband and wife make 
separate returns, the personal exemption may be 
taken by either or divided between them. The $400 
credit for dependents is unchanged, except that the 
status at the end of the year no longer governs. 
The credit is prorated by months if a change in the 
status occurs during the year.—Sec. 25. 

Every single person (whether or not head of a 
family) and every married person not living with 
husband or wife must file a return if net income for 
the taxable year is $1,000 or over. Every individual 
having a net income of $2,500 or over if married and 
living with husband and wife and every individual 
having a gross income for the taxable year of $5,000 
or over, regardless of the amount of his net income, 
must file a return. If a husband and wife living 
together have an aggregate net income for the tax- 
able year of $2,500 or over, or an aggregate gross 
income for such year of $5,000, each shall make a 
return or the income of each may be included in a 
single joint return, in which case the tax is to be 
computed on the aggregate income.—Sec. 51. 

Instead of the 12 per cent rate under the 1928 Act, 
net income of corporations is taxable at 133% 
per cent. For the years 1932 and 1933 only, if a 
consolidated return is filed, an additional tax of 
three-fourths of 1 per cent is imposed, making the 
rate on consolidated returns 14% per cent. 






































































202 


Deductions from Gross Income 


As under the prior Acts, interest paid on indebted- 
ness incurred in connection with the purchase or 
carrying of tax-exempt securities is not deductible. 
A new clause added to Section 23 (b) prohibits the 
deduction of interest on indebtedness incurred in 
connection with the purchasing or carrying of an 
annuity. 

Dividends from corporations that are exempt from 
the income tax are subject to both the normal tax 
and the surtax. (Sec. 23 (p) (1) and Sec. 25 
(a) (1).) Section 22 (b) (7) of the 1928 Act is 
eliminated, thus striking out the $300 exemption al- 
lowed for dividends from building and loan 
associations. 

No change from the provisions of the 1928 Act is 
made in deductions for losses from the sale of securi- 
ties which classify as capital assets—those held for 
more than two years. A new limitation, however, 
is placed upon losses arising from sales or exchanges 
of stocks and bonds which are not capital assets, 
that is, securities which have been held two years 
or less. Such losses are deductible in the return of 
the year in which they are sustained only to the 
extent of the gains from sales or exchanges of stocks 
and bonds which are not capital assets (including 
gains derived by the retirement of obligations). 
Such disallowed losses, computed without regard to 
any losses sustained during the preceding taxable 
year, can, to an amount not in excess of the tax- 
payer’s net income for the taxable year, be carried 
forward to the succeeding taxable year and applied 
against gains of that year from sales or exchanges 
of stocks and bonds which are not capital assets.— 
Sec. 23 (r) (1); Sec. 23 (r) (2). 

These restrictions do not apply to dealers in secu- 
rities (as to stocks and bonds acquired for resale to 
customers) in respect of transactions in the ordinary 
course of business, or to incorporated banks and 
trust companies and persons carrying on the bank- 
ing business (where the receipt of deposits consti- 
tutes a major part of such business) in respect of 
transactions in the ordinary course of the banking 
business. In these excepted cases losses are deduct- 
ible as under prior law.—Sec. 23 (r) (3). 

Gains or losses from short sales of stocks and 


bonds, or attributable to privileges or options to buy . 


or sell such stocks and bonds, or from sales or ex- 
changes of such privileges or options are considered 
as gains or losses from sales or exchanges of stocks 
and bonds which are not capital assets.—Sec. 23 (s). 

As used in subsections (r) and (s) of Sec. 23, 
“stocks and bonds” are defined as meaning (1) 
shares of stock in any corporation, or (2) rights to 
subscribe for or to receive such shares, or (3) bonds, 
debentures, notes, or certificates or other evidences 
of indebtedness, issued by any corporation (other 
than a government or political subdivision thereof), 
with interest coupons or in registered form, or (4) 
certificates of profit, or of interest in property or 
accumulations, in any investment trust or similar 
organization holding or dealing in any of the in- 
struments mentioned or described in this subsection, 
regardless of whether or not such investment trust 
or similar organization constitutes a corporation 
within the meaning of this Act.—Sec. 23 (t). 
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Section 44 (d), covering gain or loss upon the dis- 
position of installment obligations is modified. The 
Act of 1928 provides that where the obligee dies, his 
estate must pay the income tax on the fair market 
value of his obligation at the time of death. Under 
the new law, the income tax on the remaining in- 
stallments is payable by the beneficiaries in the 
years in which the installments fall due and are paid, 
provided bond is given as security for the payment 
of the tax. 

The new law closes a loophole in the “wash sales” 
provisions of the 1928 Act. By Section 101 (8-D) 
the acquisition date of the new securities which 
replace the substantially identical old ones sold at 
a non-deductible loss, under the wash sales provi- 
sions of Section 118, is the date when the old securi- 
ties so disposed of in the non-deductible wash sale 
loss transaction were acquired; thus, if the total 
period during which the old and new securities are 
held is more than two years, then the new securities 
classify as capital assets, and their sale at a loss rep- 
resents a capital loss, rather than an ordinary loss 
for purposes of Sec. 101 of the Act, and if such 
capital loss is also a “capital net loss” of the year, 
as defined in Sec. 101, then only 12% per cent of it is 
deductible. 

Whereas under the 1928 Act a net loss, if not 
absorbed in the succeeding year, could be carried 
over into the second year following the year in which 
the loss was incurred, Section 117 (d) of the Act of 
1932 permits the deduction of a net loss only from 
net gain of the year immediately following the year 
in which the net loss was incurred. 


Basis for Determining Gain or Loss 


In Section 111 (a), the basis for determining the 
amount of gain or loss is the “adjusted basis pro- 
vided in Section 113 (b).” In the 1928 Act the 
corresponding phrase was “the basis provided in 
Sec. 113.” By this change it is specifically provided 
that the basis in the hands of the transferee is the 
basis of the predecessor owner, after adjustment for 
depreciation. The Board of Tax Appeals in Burling- 
ton Gazette Company, 21 BTA 156, held that under 
the 1928 Act, Section 111 meant the predecessor 
owner without adjustment for depreciation. 

Prior laws have made no specific mention of car- 
rying charges on unproductive property, but Section 
113 (b) (1) (A) of the new law provides that “taxes 
and other carrying charges on unimproved and un- 
productive real property” may be added to the cost 
or other basis of the property where such charges 
and taxes have not been deducted fror: net income 
in the taxable year or prior taxable ye“rs. 

Section 113 (a) (8) is amended te provide that as 
to property paid into a corporation as paid-in surplus 
or as a contribution to capital, the basis to the cor- 
poration shall be the same as to the transferor. This 
removes the effect of the decision of the Board ol 
Tax Appeals in Rosenbloom Finance Corporation, 24 
BTA 763. 

A change designed to stop tax avoidance devices 
through foreign incorporations is contained in Sec. 
112 (k), providing that a foreign corporation may 
not be considered as a corporation unless prior to 
the exchange or distribution it is established that the 
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plan has not as one of its principal purposes the 
avoidance of Federal income taxes. Section 112 (k) 
links up with Sec. 901, imposing an excise tax of 25 
per cent of the excess of the value of the stock or 
securities over its adjusted basis in the hands of the 
transferor, as determined under Sec. 113, where 
transferred by a citizen or resident of the United 
States, or by a domestic corporation or partnership, 
or by a trust which is not a foreign trust, to a for- 
eign corporation as paid-in surplus or as a contribu- 
tion to capital, or to a foreign trust or to a foreign 
partnership. 


Another loophole in the law, involving reorgani- 
zations, whereby taxpayers have been able to 
increase the basis of assets for depreciation and de- 
termination of gain or loss by securing new interests 
to the extent of only 21 per cent is narrowed by a 
revision of Section 113 (a) (7), which now provides 
that if the property was acquired after December 
31, 1917 by a corporation in connection with a re- 
organization, and immediately after the transfer an 
interest or control in such property of 50 per cent 
or more [this percentage was 80 in the 1928 Act] 
remains in the same persons or any of them, then 
the basis shall be the same as it would be in the 
hands of the transferor, increased in the amount of 
gain or decreased in the amount of loss recognized 
to the transferor upon such transfer under the law 
applicable to the year in which the transfer was 
made. 


Section 113 (b) (1-D) reduces the basis of stock 
for all prior tax-free distributions as well as for 
those distributions which operate as a reduction of 
basis under the prior law. This provision appears 
to have been made to obviate the effect of the de- 


cision of the Board of Tax Appeals in L. D. Newman, 
9 BTA 158. 


Exemptions and Credits 


Salaries of future presidents and Federal judges 
henceforth appointed are made subject to the income 
tax.—Sec. 22 (a). 

Foreign taxes are allowed as a credit against taxes 
paid in the United States, subject to limitation based 
on proportionate incomes, only if credit is claimed 
on the return. Otherwise they are allowed as a de- 
duction against net income. The partial amount not 
allowed as a credit due to the limitation will not be 
allowed as a deduction as was done under prior Acts. 
The limitation mentioned above is that the credit 
for the tax paid to any one country may not exceed 
that portion of the total tax against which the credit 
is taken which the income from such country bears 
to the total income, and, further, that the total credit 
for taxes paid to all foreign countries may not 
exceed the portion of the tax on the return that the 
income from all foreign countries bears to the total 
income.—Secs. 23 (c) 2 and 131. 

Earned income from sources outside the United 
States earned by a United States citizen is exempt 
if the citizen was a bona fide nonresident for more 
than six months of the taxable year. This provision 
is carried over from prior Acts except that an ex- 
ception is made in the 1932 Act that income from 
the United States is not exempt.—Secs. 116 (a). 
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Net Income of Life Insurance Companies 


The percentage of the reserve fund of life insur- 
ance companies that may be deducted from the 
gross income is changed (Sec. 203 (a) (2)) to an 
amount equal to 4 per cent of the mean of the re- 
serve funds required by law and held at the begin- 
ning and end of the taxable year, except that in the 
case of any such reserve fund which is computed at 
a lower interest assumption rate, the rate of 334 per 
cent shall be substituted. Life insurance companies 
issuing policies covering life, health, and accident in- 
surance combined in one policy issued on the weekly 
premium payment plan, continuing for life and not 
subject to cancellation, are allowed, in addition, a 
deduction of 334 per cent of the mean of such re- 
serves held at the beginning and end of the taxable 
year, as the Commissioner finds to be necessary for 
the protection of such policies only. 


Change in Depletion Allowances 

A revision of Section 114 deprives metal, coal and 
sulphur mines of the discovery value as a basis for 
depletion.’ These mines, however, have the option 
of computing depletion on a percentage of income 
basis, as has been the privilege of oil and gas wells ' 
for years, but at different rates. Whereas the rate 
allowed oil and gas wells is 27% per cent of the 
gross income, the allowance for coal mines is 5 per 
cent, for metal mines, 15 per cent, and for sulphur 
mines, 23 per cent of the gross income from the 
property during the taxable year, excluding from 
such gross income rents or royalties paid or incurred 
by the taxpayer in respect of the property. Such 
allowance is limited to 50 per cent of the net income 
(computed without allowance for depletion) from 
the property, except in no case shall the depletion 
allowance for the taxable years 1932 and 1933 be 
less than if computed under the regular statutory 
basis (cost or March 1, 1913, value) without the 
percentage-of-income provision. For the years 1932 
and 1933, the taxpayer has the privilege of using 
the basis most favorable to him, but the requirement 
is made that in his 1933 return he shall indicate 
which basis he wishes to follow in succeeding years, 
and that election will be binding. If the taxpayer 
fails to make such statement in the return, it is pro- 
vided that the depletion allowance for succeeding 
taxable years shall be computed without reference 
to percentage depletion. 


Revocable Trusts 


Section 166, defining a revocable trust, and Sec- 
tion 167, stipulating the conditions under which 
income of a trust is to be included in computing the 
net income of the grantor, have been rewritten in 
the interest of preventing tax avoidance. In Section 
166, the consent of the beneficiary is eliminated and 
the consent of a person having a substantial adverse 
interest in the disposition of the corpus or the in- 
come of the trust is required to take the trust out of 
the revocable class. 


Consolidated Returns 


The only change relative to consolidated returns made 
by the new law, aside from the additional tax on such 
returns, is that a life insurance company cannot file con- 
solidated returns with insurance companies other than life 
companies. Sec. 141 (e). 

(Continued on page 232) 

































































































































































































































































































































Stock Transactions and 


The Income ‘l'ax 


By HERMAN T. REILING * 


taxation of profits and the deduction of losses 

from the sale of corporate stocks can hardly 
be said to be based upon either a sound or consistent 
policy. 

Since 1921 taxpayers have had the option to be 
taxed at not more than 1214% upon profits from the 
sale of stock held more than two years, exception 
being made as to dealers in se- 
curities and persons regularly en- 
gaged in the business of trading in 
stocks. (Sec. 101, Act of 1928.) In 
cases where this special tax was not 
permissible or not desirable by the 
taxpayer, profits from the sale of 
stock have not been taxed at rates 
higher than those imposed upon 
earned income and income from 
businesses devoted to uses of pro- 
duction, even though the profits 
were the result of speculation. 

It is now evident that the law 
which permits preferred treatment 
of profits on stocks held two years 
was based upon the whims of tax- 
payers in a period of false prosperity 
rather than upon any sound prin- 
ciple of taxation. 

In the first place the limitation 
upon the deduction of losses in 
similar transactions is one which 
for the price of a broker’s commis- 
sion could be avoided by first mak- 
ing a wash sale. (I. T. 2443, VII-2 
C. B. 127; changed by Sec. 101 (c) (8) (D), Rev- 
enue Act of 1932). 

Secondly the theory of the 1214% tax upon gains 
has little relation to stock speculation. When the 
special capital gain tax was enacted we were told that 
is unfair to tax the profits at the high surtax rates 
in the year of sale, when such profits had as a matter 
of fact accrued over a period of time. Since then we 
have had the experience of accumulating stock hold- 
ings over a period of many months in anticipation 
of pool operations which sent the stocks skyrocket- 
ing in the course of a few weeks. The theory that 
profits accrue over a period of time gave way to the 
practice of holding until the insiders started their 
operations. 

Then too, the capital net gain provisions make no 
distinction between securities held for investment 
purposes and securities held for speculative purposes. 
Beginning with the Act of 1924 the benefit of these 
provisions has been denied where the securities are 
held primarily for sale in the course of trade or 
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business but it is not denied merely because the securi- 
ties are held primarily for sale or speculative purposes. 

The fact that the profits from stock speculation 
now appear to have been false profits is no defense 
for their preferred or equal treatment. Business 
profits have suffered in the same manner. Further- 
more, speculators in stocks used their imaginary 
wealth to acquire real wealth and real wealth was 
consumed and is now being con- 
sumed by those who produced no 
part of it. 

On the other hand beginning with 
the Act of 1913 and continuing 
through a period when stock losses 
were comparatively few and large 
taxable profits were being realized, 
we have had limitations upon the 
deduction of losses which were 
either unenforcible or made no 
distinction between investment losses 
and speculative losses. 

Under the Act of 1913 no deduc- 
tion was allowed for stock losses 
not sustained in the taxpayer’s trade 
or business. ‘Under the Acts of 1916 
and 1917 stock losses and other 
losses not connected with a trade or 
business were allowed only in an 
amount not exceeding the profits aris- 
ing from transactions outside a trade 
or business. The Acts of 1918, 1921, 
1924, 1926, and 1928 contain no 
limitation upon the deduction of 
stock losses, except the easily avoid- 
able one contained in the Act of 1924 and later Acts 
with regard to losses upon the sale of stocks held 
more than two years prior to sale. 


The enactment at various times of limitations upon 
the deduction of losses outside trade or business im- 
plied that transactions in the course of a taxpayer's 
trade or business were to bear less tax burdens than 
speculation in stocks. As a practical matter the limt- 
tations on deductions have not been of any great 
disadvantage whereas profits from speculation in 
stocks have received preferred treatment in a period 
when they should not have received equal treatment. 


Along with the fact that there have been no effec- 
tive limitations upon the deduction of stock losses 
since the repeal of the Act of 1917, during the same 
time we have had advantageous provisions which 
under certain circumstances allowed the taxpayer to 
offset his stock losses against income of years other 
than those in which the losses were sustained. The 
person regularly engaged in the business of speculat- 
ing in stocks and the dealer in securities have been 
particularly favored in this respect. 
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This advantage given to persons regularly engaged 
in the business of speculating in stocks was first 
adopted by the Act of 1918. (Sec. 204.) The pur- 
pose of this provision as manifested by the Act of 
1924 and later Acts has been to allow individuals to 
carry forward and deduct in a subsequent year a 
net loss to the extent that it is the result of losses 
from the usual operations of a trade or business. 
The decisions and Departmental rulings have con- 
sistently recognized that the person regularly en- 
gaged in‘the business of speculating in stocks is 
entitled to the benefits of the net loss provisions. Thus 
our income tax law has made no distinction between 
losses of a business devoted to unproductive opera- 
tions in speculation as distinguished from losses of a 
business devoted to constructive transactions. 






















More than this, the speculator in stocks who since 
1929 has been successful on the short side has been 
permitted to offset his losses for 1929 against his 
1930 and 1931 profits. The merchant or manufac- 
turer does not have the same opportunity for profits 
in a declining market. He sustains his losses over 
a longer period and by the time he is again making 
profits will have lost the benefit of carrying forward 
his largest losses. This is particularly true since the 
new tax bill permits a net loss to be carried forward 
only one year instead of two years. (Sec. 117 of 
Revenue Act of 1932.) 


It has been recognized that a taxpayer may be en- 
gaged in carrying on more than one trade or busi- 
ness. For this reason it is not necessary that the 
speculator devote all of his time to trading opera- 
tions in order for that to constitute his trade or 
business, although if he does his stock losses are 
treated as business losses. (Hodgson v. Commis- 
sioner, 24 B. T. A. 256; see also Wyckoff v. Commis- 
sioner, 19 B. T. A. 263.) 


Apparently a taxpayer must regularly devote his 
time to that which is held to be. his trade or business. 
However, the amount of time necessary is one of the 
unsettled questions. One who had no other trade 
or business and who devoted the greater part of his 
time to keeping in touch with the stock market and 
in giving orders to his brokers for the purchase and 
sale of securities was held to be in the business of 
buying and selling securities. (I. T. 1818, II-2 C. B. 
39.) Similarly where the transactions of the tax- 
payer in buying and selling cotton futures and stocks 
occupied 75% of his business hours, the losses from 
these transactions were losses in a trade or business 
(Elliott v. Commissioner, 15 B. T. A. 494; acquies- 
cence VIII-2 C. B. 15). In one case the “unim- 
peached and uncontradicted testimony of the 
petitioner to the effect that his principal business 
from 1919 to 1924 was speculating in stocks” was 
sufficient to permit him to treat a loss upon a sale 
of stock as having been sustained in a trade or busi- 
ness, where it also appeared that two-thirds of his 
business time was devoted to studying the: market 
to see where he could make money and to the buy- 
ing and selling of securities and commodities. 
(‘Schwinn v. Commissioner, 9 B. T. A. 1304.) In 
G. C. M. 2463, VI-2 C. B. 170, the taxpayer spent 
more than one-half of his time in attending to the 
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buying and selling of securities and his dealings 
were held to amount to.a business or a trade “regu- 
larly carried.” 


However, in any instance, whatever the amount of 
time necessary for the taxpayer to devote to his 
trading operations in order to constitute them a 
trade or business, the taxpayer must devote that 
time to his own operations. He can not include the 
time he devotes to such transactions for others. 
Thus, the stock loss of an employee or officer of a 
brokerage firm is not a loss in trade or business 
where he devotes his time to his duties with the firm 
which is engaged in buying and selling securities. 
(Rehm v. Commissioner, 16 B. T. A. 1045.) 


Regardless of the motive for which the speculator 
may. have purchased certain stock, he has an advan- 
tage in claiming the loss upon such stock as a busi- 
ness loss. Technically if he bought the stock for 
investment purposes and not primarily for sale in 
the course of his trade or business, he should not 
be allowed to treat the loss upon such stock as a 
business loss. However, the nature of his business 
enables him to treat the loss as a business loss in 
many cases merely because the investment motive 
and purpose can not be established by the Govern- 
ment. Though the taxpayer in such case has the 
burden of proof it is a burden for negative proof. 


As to persons other than dealers in securities or 
persons regularly engaged in the business of trading 
in stocks, a stock loss is either an investment loss or 
in the nature of an extraneous loss of a trade or 
business. Taxpayers have not been allowed to carry 
forward investment losses. Under the Act of 1921 
a stock loss in the nature of an extraneous loss of a 
trade or business was permitted to be carried for- 
ward. The later Acts apparently intend to restrict 
this benefit. (Secs. 117 (a) (2) and 101 (c) (8), Act 
of 1928.) However, the limitation applies only to 
losses resulting from a sale or exchange of stock. 
For example, a loss on stock determined to be worth- 
less is not a capital loss as that term is defined by 
the statute (I. T. 2149, IV-1 C. B. 36), and hence 
may be carried forward in full if it is in connection 
with the trade or business. Further, losses on stocks 
held less than two years are not capital losses, and 
may be carried forward if incurred in trade or 
business. 


The perplexing question in these cases is to deter- 
mine in the case of individuals whether the loss is 
one incurred in connection with a trade or business 
or whether the loss is not even an extraneous loss of 
a trade or business. 


The clear case where a person engaged in a busi- 
ness other than a dealer or speculator in securities 
may treat a stock loss as one incurred in a trade or 
business is where the stock was purchased in order 
to secure an advantage to the purchaser’s business 
or to his employees. Yet it was not until the Board 
of Tax Appeals had dealt with this type of case that 
this view was generally accepted. 


For example, a person conducting an automobile 
sales agency purchases stock in a company manufac- 
turing automobiles in order to secure a sales agency 
for a new automobile to be manufactured by that 
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company. The Board of Tax Appeals correctly held 
that a loss sustained upon this stock was one in- 
curred by the taxpayer in the operation of his busi- 
ness. (Montgomery v. Commissioner, 17 B. T. A. 
1308 ; acquiescence IX-1 C. B. 37. See also Lovering 
v. Commissioner, 21 B. T. A. 1260; acquiescence X- 
34-5179.) Again, a taxpayer engaged in business 
organized a corporation to operate a store which 
afforded his employees advantages and afforded the 
taxpayer advantages in connection with his business, 
three-fourths of the business of the store being done 
with the taxpayer’s employees. The loss sustained 
upon the stock of this corporation was held by the 
Board of Tax Appeals to be a loss in connection 
with the taxpayer’s business. (Husxford v. Commis- 
sioner, 20 B. T. A. 39; acquiescence IX-2 C. B. 29.) 


Technical Considerations Involved 


Outside of the instances discussed above, the right 
to treat a stock loss as a business loss is dependent 
upon technical considerations and the extent of such 
right is unknown. The uncertainty exists by reason 
of the manner in which the accepted rule that an 
investor in stock of a corporation may not treat his 
stock loss as a business loss has been applied to 
cases involving stockholders of close corporations. 
(Jones v. Commissioner, 19 B. T. A. 447; Van Dyke 
v. Commissioner, 23 B. T. A. 946.) To the taxpayer 
who devotes all of his time to the business of a 
close corporation in which he is one of the chief 
stockholders, a rule which does not permit him to 
treat his stock loss as a business loss seems a techni- 
cal one. From an accounting viewpoint as well as 
in law the corporation is an entity separate and dis- 
tinct from the stockholder and there is no reason for 
the stock loss to appear upon the corporation’s 
books. But the stockholder of a close corporation 
forgets the corporate entity. He looks upon the 
corporation’s business as his business, and in this 
lies his failure to understand the law. 


However, under present decisions, if we add a bit 
of personal history of the stockholder the loss may 
become a business loss. An engineer who has had 
several years of experience with corporations en- 
gaged in the manufacture of automobiles decides to 
form a corporation to make cars of his own design, 
but is persuaded to invest his money in a going com- 
pany and to manage that company. “Managing the 
affairs of the corporation, with the view of obtain- 
ing the largest possible return on his investment in 
its securities” was said to be the taxpayer’s business 
in which he sustained a loss by reason of the insol- 
vency of the company. (Heaslet v. Commissioner, 23 
B. T. A. 50; acquiescence X-35-5186; see also Heller 
v. Commissioner, 25 B. T. A. 259, and Anthony v. 
Commissioner, 20 B. T. A. 5, nonacquiescence IX-2 
C. B. 67.) 


Again, a loss was said not to be a mere invest- 
ment loss for the stockholder where he was engaged 
in securing and financing contracts with cities for 
garbage disposal, such contracts being assigned to 

‘and financed through corporations, and as an “evi- 
dence of his faith in the undertaking” he usually 
had to invest some of his own funds. (Van Etten v. 
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Commissioner, 8 B. T. A. 611; acquiescence VII-] 
C. B. 32.) 


The extreme from the case of a chief stockholder 
of a close corporation who devotes his time to the 
business is the case where the activities of a capi- 
talist and an investor on a large scale are held to 
constitute his trade or business and the loss on his 
stock purchases is held to be a business loss. “He 
invested in stocks and bonds and in various enter- 
prises which showed a prospect of profit. Such in- 
vesting and connections with the various enterprises 
in which he was interested constituted the only 
business he had, the source of his income, and his 
means of livelihood.” (Ostenberg v. Commissioner, 
17 B. T. A. 738; acquiescence IX-1 C. B. 72; com- 
pare with Carpenter v. Commissioner, 23 B. T. A. 
1118.) Of course the mere fact that the taxpayer 
may call himself a capitalist is not sufficient to per- 
mit him to treat his stock losses as losses sustained 
in a trade or business. (Mitchell v. Commissioner, 
19 B. T. A. 83.) 


Lastly, there is the case of the promoter or finan- 
cier of corporations who devotes his time to such 
activities. He is permitted to treat as a business 
loss the loss on stock of a corporation which he 
promoted or financed. (Harper v. Commissioner, 20 
B. T. A. 143; nonacquiescence X-5-4918. Baker v. 
Commissioner, 17 B. T. A. 733; nonacquiescence IX-1 
C. B. 61. Potter v. Commissioner, 18 B. T. A. 549; 
nonacquiescence X-1 C. B. 90. Anthony v. Commis- 
sioner, 20 B. T. A. 5; nonacquiescence I X-2 C. B. 67. 
Turrish v. Commissioner, 24 B. T. A. 913. Conrades 
v. Commissioner, 21 B. T. A. 213; nonacquiescence 
X-30-5148. Crane v. Commissioner, 17 B. T. A. 720; 
nonacquiescence IX-1 C. B. 64. Averill v. Commis- 
sioner, 20 B. T. A. 1196; nonacquiescence X-1 C. B. 
73.) 


The Board of Tax Appeals has recognized that it 
is difficult to distinguish its decisions in some cases 
from those in other cases. In so doing it has drawn 
the line between one who invests in corporations and 
one “whose dealings with corporations is so broad 
that it may be his trade or business.” Averill v. 
Commissioner, supra. Perhaps there would be less 
confusion if the Board had also recognized that a 
person may deal so intensively with one or more 
corporations that such dealings may be his trade or 
business. To the stockholders of a close corporation, 
the corporation may be “in a sense his alter ego to 
the extent that it was employed” by him. (Dalton 
v. Bowers, C. C. H. 1931 Standard Federal Tax Serv- 
ice, Vol. III, p. 8428.) 


Thus, a survey of the law existing prior to the 
enactment of the new revenue act reveals no ef- 
fective limitation upon the deduction of stock losses, 
speculative or otherwise. The person engaged in 
the business of speculation is permitted to use his 
losses of one year to offset against profits of another 
year. A similar advantage is granted for stock 
losses commonly referred to as extraneous losses of 
business but is hedged with limitations based upon 
superficial distinctions. 


One announced purpose in drafting the new rev- 
enue bill is to limit the deduction of speculative 
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losses on stocks. The bill as passed by the House 
proposed a limitation upon the deduction of all stock 
and bond losses resulting from sales or exchanges 
without regard to whether they were sustained in 
connection with a trade or business (excepting only 
a dealer in securities) and without regard to whether 
they are investment losses or speculative losses. 
(Sec. 117 (r) to (v), Revenue Bill of 1932.) The 
limitation provided for the disallowance of all losses 
on a sale or exchange of stocks and bonds of corpo- 
rations to the extent that such losses exceed the 
gains from similar transactions. The bill as finally 
passed contains a modification which applies the 
limitation only to losses on the sale or exchange of 
stocks and bonds held two years or less and which 
would permit the taxpayer to carry forward one year 
that portion of the amount disallowed which does 
not exceed the net income of the taxpayer in the 
year such disallowed losses are sustained. 


























The new tax law places a decided limitation upon 
persons engaged in the business of speculation in 
stocks. Those persons can deduct their stock and 
bond losses only to the extent of any gains from 
similar transactions. Further, the privilege of car- 
rying forward such losses is restricted. For example, 
if such a speculator’s stock losses exceed his profits 
by $20,000, but his net profits from trading in com- 
modities or from other sources amount to $9,000, he 
will pay a tax upon $9,000 and can carry forward 
only $9,000 of his stock losses which could only be 
offset against profits on stocks and bonds in the suc- 
ceeding year. Under the prior law he would have 

paid no tax and could have carried forward (to two 
teeta years, if necessary) a loss of $11,000 to 
be offset against any income of the succeeding years. 
On the other hand, if the losses are from trading in 
commodities and not from trading in stocks, the new 
provisions would not apply. This raises the ques- 
tion as to whether losses from trading in commodi- 
ties are speculative losses. 


















Under the new law investors are subject to simi- 
lar limitations in regard to losses on stocks and bonds 
held two years or less. They can not in the year of 
sale offset their stock and bond losses against in- 
come from other sources. However, if they have 
held their stock more than two years, their loss is 
considered an investment loss and can be deducted 
from other income in the year of sale but in an 
amount not to reduce their tax liability by more 
than 1214%. Losses on stocks and bonds deter- 
mined to be worthless can be fully deducted with- 
out regard to the time held. 






















This new provision is based upon the asumption 
that a stock loss is an investment loss rather than a 
speculative loss, if the stock has been held more 
than two years. In view of the prevailing opinion 
as to the amount of stock bought for speculative 
purposes prior to the debacle of 1929 and still held 
by taxpayers, this distinction appears to ignore the 
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facts. Further this provision places losses on stocks 
and bonds, not the result of a sale or exchange, in 
a preferred class. 


Under the new taxing act, the person who suffers 
a stock loss in connection with a trade or business de- 
voted to uses of production loses his right to deduct any 
part of the loss, unless he has profits from similar sales. 
Further if such losses result from the sale or ex- 
change of stock held less than two years, he loses 
the right to include them in his net loss to be carried 
forwarded and in its place receives the right of the 
new provision for the carry over of stock losses, 
which right will probably not be of any special bene- 
fit to him. These provisions make a distinction 
between stock and bonds and other assets of the 
business and produce ridiculous results. A taxpayer 
who has operated a garage and an automobile sales 
agency for less than two years can deduct the entire 
amount of a loss from the sale of furniture or equip- 
ment and will be permitted to carry forward such 
loss if he sustained a net loss for the year. Yet the 
same person who purchased stock in order to secure 
his agency contract can deduct a loss upon the sale 
of such stock only to the extent of any stock profits 
realized during the year and is not permitted to 
include such loss in his net loss to be carried forward. 


However, the owner of a business retains his right 
to carry forward i in full the amount of any stock loss 
incurred in connection with business, where the loss 
is not the result of a sale or exchange. 


These provisions enacted in the new revenue bill 
appear to be the result of a compound of the need 
for revenue and many desires to restrict the deduc- 
tion of speculative losses with no clear method con- 
templated for distinguishing such losses from 
investment losses or properly deductible business 
losses. They show that our income tax law has be- 
come so complex that narrow distinctions can not 
be based upon broad lines without producing incon- 
sistent results in many instances. Detail reference 
must be made to the existing law as construed by 
the administrative and judicial branches of our Gov- 
ernment. Even.then, it is doubtful whether at the 
present time any distinction can be made between 
investment losses and speculative losses. Purchases 
made purely for investment purposes have forced 
the owner into speculative positions which seemingly 
contradict the alleged investment motives. In fact, 
it may be difficult to find a time when we may prop- 
erly determine whether a person not engaged in the 
business of trading in stocks makes a purchase for 
investment or speculative purposes. 


Regarding the effect of the new law upon prop- 
erly deductible business losses, it is tenable that by 
considering the present trend of judicial construc- 
tions a more logical distinction might be drawn 
between losses of the professional speculator and 
losses of constructive business enterprises. 

















































































































































































































































































































Taxation of Federal and State 


Instrumentalities 


HE decisions rendered by the Supreme Court 
during the past term in taxation cases seem 
to indicate a reversal of opinion which now 

favors the government rather than the taxpayer. The 

Court has flatly overruled established doctrines in 

several cases. One of the most important of 

these which has been affected is the taxation of 

Federal and state instrumentalities. On May 16, 

1932, in Fox Films Corporation v. 

Doyal, a unanimous Court, speak- 

ing through Mr. Chief Justice 

Hughes, decided that copyrights and 

patents are not instrumentalities of 

the Federal Government, and hence 
are not immune from state taxation. 

After a thorough re-examination of 

the question, the Court concluded 

that Long v. Rockwood, 277 U. S. 

142 (1928), was wrongly decided, 

and expressly overruled it. In the 

latter case it had been held that 
since a patent had always been con- 
sidered a Federal instrumentality, 
the royalties which the inventor re- 
ceived for licensing the use of it to 
another were exempt from state in- 
come taxes. The significance of this 
decision was not at once apparent. 

To the judicial mind, reasoning 

from precedents and by analogy, it 

was not a difficult step from ex- 
emption of property to exemption 
of the income derived therefrom. 

The grave results which would fol- 

low from such an exemption were apparent to the 

minority, but the majority was blind to the practical 
effect the decision would have on the revenue of the 
state governments. The importance of the Fox 

Films decision lies in the unanimity of the Court, 

after a reexamination of the question. It is safe to 

assume now that patents and copyrights, and the 
income derived therefrom, are proper subjects for 
state taxation of any kind—property, excise or in- 
come. Such a complete change in opinion by the 

Court within the short space of four years, and 

without any previous doubts or restrictions cast on 

the doctrine, is a rare occurrence. The case of Edu- 

cational Films Corp. v. Ward, 282 U. S. 379 (1931), 

did not in any way question the former decision, but 

decided that a franchise tax could include within its 

measure income from whatever source derived. 


In order to realize thoroughly the soundness of the 
Court’s new position, it is necessary to understand 
just how far the doctrine of Long v. Rockwood could 
be logically extended within the strict rules of legal 
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precedents. It is one thing to sit in the cloister-like 
atmosphere of_a judicial chamber and meditate over 
the theoretical and abstract problem of whether or 
not a patent is a Federal instrumentality, and an en- 
tirely different thing when lawyers begin to specu- 
late on how much money they can save their clients 
from income taxes under such a decision. While the 
decision in Long v. Rockwood was on the single point 
of royalties, by clear, logical deduc- 
tion all those whose income was in 
any way derived from patents or 
copyrights might have been able to 
reduce their taxes to some degree. 
Step by step cases would have been 
brought to the Supreme Court which 
differed so slightly from the preced- 
ing one that chances of getting a 
favorable decision would be very 
good. The arguments which could 
be pressed under the decision of 
Long v. Rockwood in favor of ex- 
empting from income tax all income 
derived from patents, or copyrights, 
to whomsoever receives it, may be 
presented in four logical steps. 

I. Where A. invents an article, 
takes out at patent, licenses it to 
a corporation and receives royalties, 
his income from this source is ex- 
empt from state taxation. 

II. Where A manufactures and 
markets the article with his own 
capital, that part of his income 
which can be allocated to the bene- 
fits derived from his monopoly, should be exempt. 
Obviously, the measure of this should not be limited 
to the royalties he might have received by licensing 
to another, for his object in using his own capital 
is to get greater returns from his patent rights than 
he would otherwise obtain. 


For example, A. has $100,000. He might invest 
this in some business and get a 10 per cent return, 
and license his patent to someone else for $10,000 a 
year. Or he might use his $100,000 to manufacture 
and market his patented article. If he derives an in- 
come of $50,000 a year, it would be unreasonable to 
say that none of this should be tax-exempt, because 
if he had not gone into business at least $10,000 
would have been exempt. Since his capital might 
have brought him $10,000 income if he invested in 
another business, it might be said that $40,000 of his 
income is derived from patent rights and is tax- 
exempt, while $10,000 is due to capital invested, and 
is taxable. It would be placing a burden on this 
patentee if he had to go around to others to market 
his product, and may not be protected if he manu- 
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factures it himself. The purpose of the Constitu- 
tional provision and the statute is to give the 
inventor the fruits of his labor. 

III. Suppose A. organizes a corporation with 
capital of $100,000, buying all the stock himself. He 
then transfers his patent rights to the corporation. 
If he reserved a right to only nominal royalties, the 
income of the corporation derived from patents 
would be approximately $40,000. This would be ex- 
empt for the following reasons: (a) the statute 
guarantees to the “patentee, his heirs, and assigns” 
certain monopolistic advantages; (b) by constitu- 
tional implication, it has been held that the income 
of the patentee is exempt. It would be not only 
illogical but arbitrary to say that the assignee has 
all the rights of the patentee to protection, except 
exemption from taxation. To single out and deny 
such a right would conflict with the previous 
decision. 

ITV. In case III it was shown that the reason 
the corporation organized by A. was exempt on that 
part of its income derived from patents was due to 
the fact that the corporation was the licensee or 
assignee of the patent rights, and not because A. 
owned it. Therefore the same result should follow 
where A owns none of the stock of the corporation. 
It is the income derived from the patent which is 
exempt, so the inventor is exempt on the part of the 
income derived from the manufacture and sale of 
his article, received by him in royalties, and the 
manufacturer is exempt on the remainder. 

Such are the arguments which the court would 
have to face if it followed Long v. Lockwood strictly. 
It can readily be seen that this exemption would 
seriously embarrass the state governments in their 
attempts to secure revenue. Counsel for the State 
of Georgia in their brief in the Fox Films case seem 
to have convinced the Court of the pertinency of 
their argument, part of which follows: 

We beg to suggest that there should be no extension of 
the meaning of the term “instrumentalities.” At this time, 
when the government, through bond issues and treasury 
certificates, is borrowing money in amounts undreamed of 
when McCulloch v. Maryland was decided; when the states 
and their subdivisions, to meet the demands upon them, 
are issuing vast quantities of tax exempt securities; when 
officeholders, state and Federal, have multiplied until one 
person in every ten is a government employee and sup- 
ported by money contributed by the people in the form 
of taxes; when the functions of government, national, state, 
and local, have been broadened and multiplied and are 
constantly being extended; when a considerable part of 
the business of the country consists in the manufacture, 
sale, and utilization in one form or another of patented and 
copyrighted articles, and formulae, the exemption of gov- 
ernment instrumentalities, unless restricted, will seriously 
embarrass the respective governments in the collection of 
revenues. Indeed, this exemption has already become so 
serious that it has been urged in some quarters that the 


Constitution should be amended as to permit the taxation 
of these instrumentalities. 


By adopting the substance of this position the 
Court has nipped in the bud a doctrine which would 
have caused it serious embarrassment. The Court 
has, it seems, taken a position along with the legisla- 
tive and executive branches of the government, with 
the view of saving for the states as much revenue 
as possible. It seems to have realized the gravity 


of the situation, and is willing to re-examine all 
While the decisions them- 


questionable doctrines. 
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selves are irreconcilable, the position of the Court 
at the very end of the recent term may be gleaned 
from the language used in both majority and dissent- 
ing opinions. There seems to have been a great 
amount of agitation within the Court itself for a 
change in the rule of taxation of instrumentalities. 
Not only the Fox Films case, but others as well 
show this clearly. Even where the majority seemed 
to realize the error of a precedent, it telt bound by 
the doctrine of stare decisis to follow it, even though 
reluctantly. 

On April 11, 1932, by a five to four decision, the 
Court held that a lessee’s income from the sale of 
oil and gas produced under lease of state school 
lands was not taxable by the Federal Government, 
since the lease constituted a government instrument- 
ality of the state. Burnet v. Coronado Oil and Gas 
Co., 52 Sup. Ct. 443. Mr. Justice McReynolds, speak- 
ing for the majority said: 

We are disposed to apply the doctrine of Gillespie v. 
Oklahoma, 257 U. S. 501 strictly and only in circumstances 
closely analogous to those which it disclosed. In prin- 


ciple, however, the present claim cannot be distinguished 


from the one presented in the earlier cause, and we adhere 
to that rule. 


The Court seems to have split, not on the real point 
of whether the income taxed constituted a burden 
on the state government, but whether the Court 
would adhere to the doctrine of stare decisis. This 
is clear because on an identical set of facts a unani- 
mous court held income of a lessee of state lands 
in Texas taxable in Group No. 1 Oil Corporation v. 
Bass, 283 U. S. 279 (1931). The only difference 
between the Coronado case and the Bass case is that 
one was in Texas and the other in Oklahoma. The 
only reason the majority gave for deciding in favor 
of the taxpayer in Oklahoma was that since the 
Court had held that Oklahoma could not tax the 
income of a lessee of Indian lands, being a Federal 
instrumentality, it could not permit the Federal Gov- 
ernment to tax income of a lessee from lands which 
were a State instrumentality. The minority agreed 
that the cases were indistinguishable. Therefore it 
seems that the split was on a point of judicial dogma 
rather than on the important point of to what extent 
instrumentalities are exempt from taxation. 


The Doctrine of Stare Decisis 


It all comes down to a determination of what the 
doctrine of stare decisis really is. To quote from Mr. 
Justice Brandeis, dissenting in Burnet v. Coronado 
Oil and Gas case: 


Stare decisis is not, like the rule of res judicata, a universal 
inexorable command. “The rule of stare decisis, though 
one tending to consistency and uniformity of decision, is 
not inflexible. Whether it shall be followed or departed 
from is a question entirely within the discretion of the 
court, which is again called upon to consider a question 
once decided.* Hertz v. Woodman, 218 U. S. 205.” In cases 
involving the Federal Constitution, where correction through 
legislative action is practically impossible, this court has 
often overruled its earlier decisions. The court bows to 
the lessons of experience and the force of better reason- 
ing, recognizing that the process of trial and error, so 
fruitful in the physical sciences, is appropriate also in the 
judicial function. 


During the month that intervened between April 


11th and May 16th the five members of the Court 
who felt bound by stare decisis to follow the Gillespie 
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case seem to have come to the conclusion that Mr. 
Justice Brandeis was right. Instead of looking at 
the Fox Films case to,see if they could not distin- 
guish it from Long v. Rockwood, the Court considered 
only the question of whether there was any burden 
placed on the federal government by virtue of the 
tax on the Fox Films Corporation. With the aid 
of arguments of counsel the Court was enabled to 
reach a conclusion which is irrefutably sound both 
socially and economically. Mr. Chief Justice Hughes, 
with the majority in the Coronado case a month be- 
fore, is now the spokesman for the whole Court and 
says: 

The principle of the immunity from state taxation of 
instrumentalities of the Federal Government, and of the 
corresponding immunity of state instrumentalities from 
Federal taxation—essential to the maintenance of our dual 
system—has its inherent limitations. It is aimed at the 
protection of the operations of the government (McCulloch 
v. Maryland, 4 Wheat. 316), and the immunity does not 
extend “to anything lying outside or beyond governmental 
functions and their exertions.” 

It would not have been in keeping with established 
judicial practice to overrule all cases involving taxa- 
tion of instrumentalities at one fell swoop. It would 
be asking too much to ask any more than was done, 
namely, expressly overruling a previous case. Chief 
Justice Hughes made no attempt to distinguish the 
Gillespie and Coronado cases, but dismissed them 
summarily. His language is not as broad as that of 
Justices Stone and Brandeis in their dissents in the 
Coronado case, but the fact that he sustained both 
cases seems to indicate a change of position. 

The Group No. 1 Oil Corporation v. Bass case was 
decided by a unanimous Court. It was felt at the 
time that the Gillespie case was tacitly overruled. 
That this was the opinion of Mr. Justice Stone is 
clear from his dissent in the Coronado case. He 
said: 

I think the judgment below should be reversed and Gil- 
lespie v. Oklahoma, 257 U. S. 501 should be overruled. 
Neither can stand as the law of this court consistently 
with the principles recently reaffirmed in Group $1 Oil 
Corporation v. Bass, 283 U. S. 279. There the court said: 
“Property sold or otherwise disposed of by the govern- 
ment, either state or national, in order to raise revenue 
for government purposes, is in a broad sense a govern- 
ment instrumentality, with respect to which neither prop- 
erty itself before sale, nor its sale by one government, 
may be taxed by the other. But it does not follow that 
the same property in the hands of the buyer, or his use or 
enjoyment of it, or the income he derives from it, is also tax 
immune.” (italics mine) 

It is clear that in his opinion the Gillespie case 
had already been overruled and that a new doctrine 
had been evolved, for he stated that 

[The Oil Corp. v. Bass| case, decided by the court after 
full consideration of all the arguments now advanced as 
supporting the Gillespie Case, restricted the immunity to 
the property of the sovereign government itself, and to the 
income which the government derives from it.” “It is plain 
that if we place emphasis on the orderly administration 
of justice, rather than a blind adherence to conflicting 
precedents, the Gillespie Case must be overruled. .No in- 
terest which could be subserved by so rigid an application 
of stare decisis is superior to that of a system of justice 
based on a considered and consistent application of the 
area of the United States.” (italics mine through- 
out 

In discussing the doctrine of stare decisis it is in 
order to question its applicability to constitutional 
questions. In England, where the doctrine origin- 
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ated, there are no constitutional questions for the 
courts to decide. The soundness of the doctrine as 
applied to the substantive rights of citizens is un- 
questionable, since it is better to have a poor rule 
which is certain, and known to all, than to constantly 
change it. The rights of people become vested and 
are based on decisions of the courts. The firmness 
of the foundation of all common law is due to the 
doctrine of stare decisis. Where time and circum- 
stance change a good rule so that it works injustice, 
the people have an adequate remedy through legisla- 
tion. But where constitutional questions are in- 
volved, there is usually no recourse to the legislature. 
As Mr. Justice Brandeis stated in his dissent in the 
Coronado case, a decision of the Supreme Court on 
a constitutional question can usually be changed 
only by a constitutional amendment, a long and 
dificult procedure. In cases involving the “police 
power” the court decides on the basis of the reason- 
ableness of the legislation involved—a question of 
fact, not of law. It would seem that the question 
of what is a burden on the government should be 
a question of fact, not law, also. So when it seems 
that theoretically a patent is a government instru- 
mentality in 1928, it may well be shown in 1932 that 
there is no burden placed on the government by a 
tax on this instrumentality—or that a patent is not 
a Federal instrumentality. In no sense can it be said 
that a taxpayer loses any rights when an exemption 
is taken away from him. 

In the Gillespie case Mr. Justice Holmes said: 

Although a certain amount of reaction upon and inter- 
ference with interstate commerce cannot be avoided if the 
States are to exist and make laws, the rule as to instru- 


mentalities of the United States is absolute in form and 
at least stricter in substance. — 


Compare this with the language of Mr. Justice 
Stone in Pacific Co. Ltd. v. Johnson, decided April 11, 
1932, where he said that constitutional exemptions 
are to be construed strictly against the taxpayer. 
By writing the opinion in the Gillespie case and dis- 
senting in the Coronado case, Mr. Justice Holmes 
seems to have changed his mind on the question. 
By adopting the fact basis the court may change its 
position in either of two ways: (a) the facts now 
presented show that what was a burden in the pre- 
vious case is no longer so, or (b) that what seemed 
to be a governmental instrumentality now appears 
not to be such. 

In Oil Corp. v. Bass Mr. Justice Stone, writing for 
an unanimous court expressed the Court’s views on 
what is a burden as: 


Property which has thus passed from either the national 
or a state government to private ownership becomes 4a 
part of the common mass of property and subject to its 
common burdens. Denial to either government of the 
power to tax it, or income derived from it, in order to 
insure some remote and indirect antecedent benefit to the 
other, would be an encroachment on the sovereign power 
to tax, not justified by the implied constitutional restric- 
tion. 

The exemption of instrumentalities from taxation 
not only decreased the revenue of the respective gov- 
ernments, but resulted in gross inequalities. Coun- 
sel for the State of Georgia in the Fox Films case 
have aptly expressed this view. They said: 

There is another important reason why the exemption 
from taxation accorded to instrumentalities of the govern- 

(Continued on page 231) 
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The Turnover or Sales Tax in France 


By Mitton I. NEwMaAn * 


HE interest in the taxation systems of foreign 
countries becomes extended and increased in di- 
rect proportion to the extension and enlargement of 
the periphery of the scope of American business. 
Added to such first cause, the search for suitable and 
new fields for American tax levy as exemplified by 
the recent gyrations of Congress in its purpose to 
balance the budget provides cause for this develop- 
ing interest. The manufacturers’ Excise Tax which 
was introduced in the House on May 7th was pre- 
ceded by an investigation of the sales tax as admin- 
istered in foreign countries, especially Canada and 
Australia.’ 
For its intrinsic merit and as a possible basis of 
comparison with or suggestion for future American 
taxation, the French Turnover Tax or Tave sur le 


Chiffre d’Affaires adopted June 25, 1920, is consid- 
ered in this article.” 


That the Chiffre d’A ffaires supplies more than 20% 
of the annual tax revenue is per se and sufficient 
intimation of the import of the tax in the French 
fiscal system.* The economic cadre as of the date 
of the 1920 source law of the Tax is summarized in 


the report of the Rapporteur Général to the Sénat, 
as follows: 


There exists more than Frs. 300,000,006,000 indebtedness 
excluding pensions and war damages; a budget deficit of 
Frs. 2,800,000,000; a Treasury which demands 36,000,000,000 
francs for the current period; the prospective possibility 
of producing Frs. 6 to 8,000,000,000 yearly to balance the 
ordinary budget for the coming years; the question of 


pensions and damages not yet decided upon for the 
future. 





*Member of the New York and Connecticut Bars; former Editor, 

ite Law Journal; associated with Coudert Brothers, New York and 
aris. 

The writer acknowledges his appreciation to M. César Eram for his 
assistance in the preparation of this article. 

‘ Representative Henry T. Rainey headed a subcommittee in the course 
of the presentation of the sales tax to the House. Aided in its research 
by tax attorneys and economic experts and a report of a group of 
Senators and Representatives who visited Canada last November as the 
guest of William Randolph Hearst, this subcommittee recommended the 
Canadian system as the most feasible in the United States. 

The New York Times of May 6, 1932, reports that a general sales 
tax of 2% recently enacted in Mississippi makes that State “the first 
to employ a general sales tax as a major revenue-raiser . . . the 
new 2% tax levy here is designated to reach virtually everything sold, 
from groceries to professional services . . it is estimated the tax 
will yield $4,000,000 bienially.”” See, however, discussion of the “Gross 
Sales Tax in Kentucky,” in the March and April, 1932, issues of THE 
Tax MaGAzINneE. : 

Of the major European countries, England is the notable exception 
to the list of countries with a general sales tax. In the Empire, how- 
ever, Canada and Australia employ this tax as an important part of 
their fiscal systems. 

?For a general picture of the French scheme of taxation, -especially 
as it affects American business in France, see article by Milton I. 
Newman and Cesar Eram in the March 1932 issue of the Columbia 
Law Review, entitled “Taxation of American business in France.” The 
settlement or amelioration of the imposition of double taxation on 
American business by treaty as suggested in the article awaits con- 
firmation by the U. S. Senate and the French Parliament_ratifications 
of a treaty announced in the New York Herald (Paris Edition), on 
April 28, 1932. This treaty will be subject to separate study and 
review in a later issue of THe Tax MaGaZINeE. . on 

The present essay will attempt to give a descriptive exposition of the 
main features of the French taxe sur le chiffre d'affaires without pre- 
tence of being complete in detail. 

® Figures quoted in the March 1932 issue of THE Tax MaGazine 
show the following ratios of the Sales Tax to total tax: 


Country Ratio to total 
Germany 9 (1931) 
Italy 2.4 (1931) 
Poland 18. (1925) 
Roumania 6.3 bi9g8) 
Canada 16.8 (1928) 
Austria 19. (1931) 
Belgium 27.2 (1928) 
Brazil 5. (1927) 
Czechoslovakia 16. (1931) 





In view of such an ominous budgetary predica- 
ment it was necessary to resort to a new revenue of 
sizable proportion, predictable character, and facile 
perception.* The socialists preconized a tax on capi- 
tal’ but this met virulent opposition which succeeded 
in enacting the tax on turnover. The Taxe sur le 
Chiffre d’Affaires was originated by the law of June 
25, 1920, modified subsequently by nineteen laws or 
decrees and appearing in the decree of codification 
of December 28, 1926, which has itself been subse- 
quently modified. Although constituting in its mod- 
ern form and importance a new source of revenue, 
the tax on Turnover in France dates back to the 
reign of Philippe-le-Bel in 1291 when a “denier per 
pound was decreed throughout and for the defense 
of the kingdom, the seller and the purchaser being 
obliged to pay one denier per pound of the agreed 
price.” 

(a) Scope 

Article 1 of the codified law provides: 

Art. 1—The Turnover tax applies to business done in 
France by persons who continually or occasionally pur- 
chase for the purpose of re-sale, or engage in business 
subject to the tax on manufacturing and trade profits insti- 
tuted by Title I of the Law of July 31, 1917; also exploit- 
ing enterprises subject to the proportional royalty of 
article 33 of the Act of April 21, 1810. (Mining royalties) ° 

Whereas the 15% Profits Tax applies only if the 
taxpayer is “doing business” in France, the provision 
“persons who continually or occasionally purchase 
for the purpose of re-sale” (Personnes qui habi- 
tuellement ou occasionnellement achétent pour reven- 
dre) envisages a tax on every trading transaction or 
commercial turnover excluding the express excep- 
tions made in the law itself and limited further only 
by the theory of territorialité, which expresses the 
principle that the tax may reach only transactions 
executed in France.’ 


In France, the taxe sur le chiffre d’affaires yielded the following 
amounts: 





Francs Year 
935.893.000, 1920 
1.897.457.000, 1921 
2.280.000.000, 1922 
3.015.801.0000, . 1923 
4.090.485.000, 1924 
4.535.118.000, 1925 
7.407.916.000, 1926 
8.629.654.600, 1927 
9.285.273.200, 1928 
9.901.104.000, 1929 
6.663.724.000, 1930 (first nine months) 
7.524.270.000, 1931 


For the period of March 1932 the Treasury reports receipts of Frs. 
446.472.000. This is Frs. 127.472.000 less than the returns of March 
1931 and represents Frs. 186.382.000 below the budgetary expectation. 
2 of speech of M. Bokanowski, Chambre Députés (April 23, 


5At present, there is a 3% tax on the initial capital of French 
business organizations. 


®The Statute continues: 

Also subject to the tax mentioned. in the preceding paragraph are: 

1°—The operations made by persons acting as intermediaries for the 
purchase or the sale of he | estate or business or who usually buy 
the same in their names, for the purpose of resale. 

2°—(a)—The operations by agents or employees referred to in 
article 3 paragraph b, n°1, hereinafter mentioned, (law March 31, 1927: 
agents of persons not established in France). 

(b)—The purchase operations referred to in article 3, paragraph 4 

of the same article (intermediaries, entrepreneurs, bankers, etc.). 

3°—The putting in circulation of automobiles by a company, which 
automobiles are used for the transportation of persons or of vehicles 
built for transportation of merchandise and used also for the trans- 
portation of persons; 

4°—The appropriation by the owners of automobiles to the transporta- 
tion of persons of such automobiles built originally exclusively for the 
transportation of merchandise. 

5°—The delivery to metallurgy factories of coke made by the coke 
houses belonging to said factories. 
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No distinction or qualification is made on the basis 
of the nationality of the taxpayer; individuals and 
companies pay on the same basis; nor does the tax 
depend on a gain in the single transaction or global 
business returns. That the tax satisfy the require- 
ment of facile perception is partly guaranteed by 
its extensive scope. Whereas the proposed Ameri- 
can legislation and its Canadian counterpart avoids 
pyramiding by a mechanism of licensing and certifi- 
cates, and taxes once, the French Tae sur le Chiffre 
d’ Affaires is imposed on each step in the process of 
converting raw material into the manufactured arti- 
cle which is finally distributed to the ultimate con- 
sumer. Manufacturers selling directly to the 
consumer or a business integrating and performing 
some or all of the steps involved in the process of 
distribution from primary materials to ultimate con- 
sumer are benefited of course in the saving of the 
tax on each turnover transaction eliminated. Dem- 
onstrating again the comprehensive nature of this 
tax, in the case of an exchange of properties there 
are two separate levies, one on the turnover of each 
trader. 

Imports 

Imported goods are subject to an ad valorem cus- 
toms duty. To put imports, whether manufactured 
articles or not on an equal footing with those of local 
origin, an import tax was voted on such imports by 
article 12 of the law of June 25, 1920. 

The import tax is due and collected at the same 
time as the customs duty. Exempted articles in 
general follow the categories of exempted items un- 
der the ordinary taxe sur le chiffre d'affaires. Like- 
wise, the original import tax rate followed the rate 
of the turnover tax or the rate on luxuries, according 
to the nature of the import. As one of the manifold 
reverberations of the crise mondiale, the Tardieu 
Government (March 31, 1932) has increased the im- 
port tax rates as follows: 

2% on raw materials. 

4% on articles or objects partially manufactured. 

6% on manufactured articles or objects. 

16% (increase of 4%) on perfumeries and toilet ar- 
ticles (excluding soaps and dental articles sold 
retail). 

10% (increase of 4%) on luxury articles, classified 
according to nature of article. 

7% (increase of 4%) on luxury articles, classified 
according to cost of article. 

10% (increase of 4%) on automobiles (personal) 
and accessories. 

7% (increase of 4%) on business automobiles 
(and accessories) convertible into personal 
use. 

When imported goods have been sold before im- 
portation and out of France—omitting the discussion 
and consideration of legal principles and incidents 
including negotiations, offer, acceptance and deliv- 
ery involved in the concept “sold,’—to an ultimate 
consumer in France, no further turnover tax results. 
If a French agent becomes incidental in the process 
of sale he pays a turnover tax based on such sale, 
but as will be developed again in this article the 





™The tax does not reach persons engaged in the liberal professions 
which are subject to the impét sur les bénéfices des professions non 
commerciales. 
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agent’s base is limited to the commission he receives 
on the sale. This produces an equitable result since 
the import duty levied at the rate and as a turnover 
tax has already equalized the foreign and local 
goods.® 

Where goods were imported however and sold 
through the medium of a French agent or were 
shipped to France on a consignment basis to a 
French agent it was felt that the sale should be tax- 
able on the basis of a sale in France. Again with 
the purpose of assimilating the basis of foreign and 
local business, article 84 of the law of 1925 was 
enacted : 

As regards persons doing business in France as agents 
or employees of persons not established in France, the 
chiffre d’affaires used as a basis for the assessment of the 
tax instituted by article 59 of the law of June 25, 1920, 
consists of the amount of sales actually and definitely 
realized. If the business done by intermediaries or repre- 
sentatives concerns merchandise to be imported and which 
they introduce into France, the tax is assessed on the 
amount of the purchase or of the sale thus realized. 


A complementary tax imstruction of September 
25, 1925, gave a broad interpretation to the words 
“agents” and “employees” : 

It should be noted that the terms “agent” and “em- 
ployee” include all persons in whatever capacity they 
may act, who work on behalf of persons not established 
in France. The law considers that the foreign houses not 
established in France but doing business in France through 
the intermediary of a person so designated, should regu- 
larly be subject to the payment of the turnover tax for 
the business done by them; in case it is not possible to 
reach them personally, the law provides that the turnover 
tax should be collected from the agents and employees of 
such houses; the tax should be assessed on the whole 
amount of the price regardless of the amount of the 
remuneration allowed to the agent or employee, and even 
in the case where the invoices should be established and 
the price collected by the foreign house represented by 
the agent. 


This instruction has been supplemented by an 
instruction of April 12, 1927, which provides that 
the provisions of article 84 “should be considered as 
applicable to the business done in France for the ac- 
count of foreign houses by every person, under what- 
ever name (denomination) they act and concerning 
merchandise in France.” Although the language of 
the foregoing provisions appears broad enough to 
cover all sales made by local agents for importers, 
in practice and due to the theory of territorialité, as 
pointed out above, where goods are sold outside of 
France, the French intermediary pays a tax only on 
the amount of his commission. 

If it be considered that the import duty is a turn- 
over tax it would seem that the imported article 
has not only been put on an equal rating but is 
subject by article 84 to a tax additional to that car- 
ried by local articles; a fortiori, in view of the in- 
creased import tax rates. 

In the case of the deposit of goods in a customs 
warehouse, entrepdt de douane, there was originally 
a question as to which basis the French agent should 
employ to pay his turnover tax. The view presently 
taken by the Fisc is that goods in entrepét de douane 
are sold as would be goods situated abroad. Ii 
therefore the incidentals of sale label a transaction 
a sale out of France, the additional factor of depos- 


8 In view, however, of the recently increased import tax rate according 
to law of March 31, 1932 this conclusion must be modified accordingly. 
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iting these goods on arrival in entrepot de douane 
does not change the conclusion; the imported mer- 
chandise is subject to the customs duty and import 
tax and the French agent pays a turnover tax based 
on his commission. However, according to estab- 
lished practice it is necessary to permit the use of 
the commission basis that the release of the goods 
from entrepot de douane be subject to and effected 
by the intermediary of or the buyer himself rather 
than by the foreign seller or his agent.® 

; Exports 

Exports were originally exempt from the turnover 
tax (originally paragraph 3 of article 72 of the Act 
of June 25, 1920) on the ground that by favoring 
the export trade the depreciating currency would be 
bolstered. To prevent a process of dumping, many 
foreign countries retaliated by instituting high tariff 
duties which reacted against the purpose of the 
French exemptions. It was therefore decreed to 
abolish the exemptions of exports and to allow the 
depreciated currency alone to aid the export trade. 
Article 54 of the Act of April 4, 1926 introduced an 
export tax assimilating in rate and character the 
Taxe sur le Chiffre d’ Affaires. Subsequent disagree- 
ment on the economic vantage of this latter step led 
to amendatory legislation of August 3, 1926, which 
provided that: 

The Government may, if the conditions of exchange 
require it, issue a decree suspending the levy of the tax. 

Following this discretionary regulation of the sub- 
ject which is still in effect, when the position of 
France was found sufficiently improved, the Gov- 
ernment issued a decree on January 4, 1927 suspend- 
ing the levy of the tax on exports. Since then no 
modification has been made; the legislation of Au- 
gust 3, 1926, however, exists to remedy and to accord 
with economic demands export taxation.’ 

(b) Exemptions 

At present, provision is made for more than thirty 
classes of exempted articles. Rather than repeat the 
list 4 extenso it may be more practically descriptive 
to explain the exceptions as including: 

(1) Necessities of life: Sale of bread and the in- 
gredients of wheat and rye; milk and meat for con- 
sumption ; nitrates, cyanamides, and potassium salts 
are representative exemptions. Also, in the sale of 
coal, lignite and coke only the distribution from 
miner to middleman is taxed, the resale to the con- 
sumer being exempt. 

(2) Articles subject to special excise taxes. Sales of 
pharmaceutical products, liquors, tea and coffee, 
perfumes and turnover of insurance companies, stock 
exchange brokers, theatres and gambling establish- 
ments are not subject to the ordinary tare sur le 
chiffre d’affaires; also, professional incomes, subject 


to the impdét sur les bénéfices des professions non com- 
merciales. 


*This subject of the imposition of the chiffre d’affaires on goods 
deposited in entrepét de douane passed through an interesting phase of 
case law and discussion; the matter is now regulated by the law of 
April 1, 1931: 

“The decree of December 28, 1926, codifying the legislative texts 
concerning the turnover and import tax is completed as follows: 

“Art. 2—38°—Contrary legislative enactments excepted, operations of 
sale bearing on merchandise deposited in customs warehouses are 
exempted from the tax, when delivery of said merchandise is effected 
by the buyer from the warehouse.” 

The constitutional prohibition against taxing export (U. S. Consti- 
tution art. 1 par. 9 cl. 5) would have exempted American exports from 
the sales tax; but cf. Anargyros v. Edwards, 26 F. (2d) 319 (1928). 
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(3) State monopohies.—Sales of tobacco, matches, 
explosives, stamped paper; also turnover of public 
concessions like railroads where the State retains 
control generally in rate making are exempted under 
this category. Facetiously included under this 
grouping there may be listed newspapers selling for 
less than fifty centimes; the advertisement revenue, 
however, is not exempted. 

(4) For the present, as we have previously seen, 
export sales are exempted. 

(5) Turnover in charitable and eleemosynary in- 
stitutions. 

(6) Turnover of workers and artisans who work 
in their homes and are aided only by members of 
their family or a licensed apprentice under the age 
of 18 years. 

At the expense of repeating but to the purpose of 
stressing the main feature of the French turnover 
tax, except in the express cases of exemptions every 
sale or turnover of goods and every commercial 
operation in France is subject to the tax. 


(c) Calculation of the Tax Base 


We continue to emphasize the comprehensiveness 
of the tax by pointing out that not only are all 
turnovers taxed but the base used is most extensive. 
The difficulties involved in fixing the net profit sub- 
ject to the schedular tax of 15% or to the general 
income tax do not exist in the turnover calculations. 
The tax is due whether or not the transaction or the 
result of all transactions terminates in a profit. 

Article 3 of the codified law provides: ; 

Z oy the calculation of the tax, the chiffre d’affaires is 
xed: 


1° (a)—As regards persons selling merchandise, food, 
articles, supplies and generally any kind of movable or im- 
movable property; 

(b)—As regards persons working in France as agents 

or employees of persons not established in France, 
‘ By the amount of sales actually and definitely realized. 
4°—For persons acting as intermediaries, attorneys-in- 
fact, journey-men, hirers of things, contractors or hirers 
of services, bankers, discounters, changers, by the amount 
of their brokerages, commissions, rebates, salaries, price 
of hire, interest, discounts, agios and other proceeds defi- 
nitely realized. 

However, the chiffre d’affaires, as regards transport com- 
mission agents or shipping agents even working on a fixed 
fee, consists of the part of monies collected by themselves 
corresponding to their gross remuneration, that is, exclud- 
ing disbursements relating to the transport itself and to 
the withdrawal from customs (dédouanement) provided 
that they give proof of said disbursements. 
* * * 


If the tax has been collected on sales or services which 
are afterwards cancelled, annulled or which remain unpaid, 
said tax will be deducted in the manner indicated by the 
public administrative rule of July 24, 1920, from the tax 
paid on subsequent business; it will be reimbursed if the 
person who paid it is no longer liable to the tax. 

It will be seen from the foregoing provisions that 
the base used for taxation except in the cases cov- 
ered by paragraph 4 comprises the total amount 
paid to the seller by the buyer on account of the sale. 
Included in such base is not only the sale price of 
the article but also all expenses included in the in- 
voice. Cost of transportation (except when the sale 
is F. O. B.) postage charges, insurance, brokerage 
commissions, the cost of wrapping, packing and con- 
tainers, custom duties, excise duties and the amount 
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of the Turnover tax itself make up the taxable chiffre. 
The tax on turnover being an indirect tax on con- 
sumption, in the nature of an excise tax—principles 
of calculating net income for direct taxation on rev- 
enue are not applicable; the basis is an arbitrary one, 
which on that account and lacking a graduated scale 
presents atavistic tendencies of the ancien régime of 
French taxation when all taxes were based on a 
quantitative scale rather than on ability to pay. The 
Instruction of August 29, 1920, defines the inclusive 
basis of the tax in the manner just described. 


On the other hand, certain items may be excluded 
from the base. In general, expenses chargeable to 
the buyer like local tolls assessed at the buyer’s 
domicile, receipt stamps and stamps on buyer’s 
drafts are not included. Rebates, allowances, dis- 
counts and reductions are likewise not entered into 
the seller’s chiffre. In the case of bad debts, if the 
sale price has previously been taxed, the taxpayer 
may claim a refund; but more expedient provision 
has been made for the correction by article 4 in 
allowing the subsequent chiffres d’affaires to be cred- 
ited with the amount previously reported. Similar 
regulations govern the case of a return of goods. 


Commissions: when the sale price is reduced by 
the amount paid to an intermediary, the inclusion of 
the amount of commission is determined by whether 
the intermediary is considered the agent of the seller 
in which case the amount is considered an item of 
sales expenditure and becomes a part of the vendor’s 
chiffre d’affaires; where the commission is due from 
the buyer although paid by the seller the amount is 
regarded in the nature of a discount and therefore 
deductible. 


Credit.Sales: conditional sales as known to Anglo- 
American jurisprudence do not exist in France, but 
the hire-purchase arrangements as employed in the 
distribution of automobiles assimilate the credit 
transaction of the conditional sale. According to 
established regulation, the turnover is assessed on 
the total price including the credit items. 


Sellers have argued that the price of the article as 
if sold for cash should only be taken as the taxable 
chiffre; the theory being that the balance paid by 
the purchaser represents only interest and discount 
expenses payable on a separate basis and equivalent 
to the banking charges made to the seller for carry- 
ing credit. For the present, the regulations are fixed 
to the contrary of such.a position on the principle 
that there is in fact one transaction, one sale. The 
augmented price is considered explainable by the 
credit agreement; the credit aspect representing only 
a manner of payment. Should dealers on credit split 
their transaction into two parts, one part consisting 
of the sale of the article, the other part the extend- 
ing of credit it would still not be possible to avoid 
the tax ruling since the turnover tax would then be 
established on both these parts. More disastrous 
still, the credit part might become burdened with a 
profits tax on the ground that the seller’s division 
resulted into two distinct commercially taxable 
activities. 

In the case of the Luxury tax which will be subse- 
quently considered the taxation of a credit sale is 
different. By article 63 of the Act of June, 1920 (as 
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amended by article 28 of the Act of April 26, 1926) 
the application of the higher rates to luxuries, 
whether so classified because of intrinsic nature 
or value is made only as to the value of the article 
itself. Items generally included in the ordinary 
chiffre d'affaires such as transportation, wrapping, 
postage charges and commissions are not reported. 
Likewise the interest and other charges on a credit 
sale of luxury merchandise do not enter into the 
turnover calculation. 

Commission agents, bankers and brokers: The pro- 
visions of article 3 paragraph 4 quoted above ex- 
pressly point out the basis of taxation in the case 
of intermediaries including agents, commissionaires, 
bankers and brokers. Accordingly, banks pay the 
tax on the total interest, discounts and commissions 
received. 

The Commercial code defines the commission 
agent as: “One who acts in his own name for the 
account of a merchant.” 

Since the commission agent is liable to the tax 
only on the basis of his gross profit instead of on 
the total amount of the transaction a great many 
merchants have sought to bring themselves within 
this class. The Administration therefore requires 
the following proofs of the commission contract: 

1°—A preliminary written order; 

2°—A written report to the principal of the opera- 
tions made by the commission agent, (this report 
may be shown by the correspondence). 

3°—The non-ownership of merchandise by the 
commission-agent. 

4°—The non-responsibility for the various risks 
of sale. 

However, the mere fact of being responsible for 
payment (del credere commission agent) does not 
change the status of a commission agent." 


(d) Rates 


The original rate decreed in article 63 of the law 
of June 25, 1920, fixed the tax rate at 1.10%; 1% for 
the State and 1/10% for the Commune. Subsequent 
legislation of April 4, 1926 modified the rate on the 
basis of method of sale—wholesale turnover paying 
2% and retail paying 1.30%. ‘The present rate ef- 
fective since April, 1926 is 2%—1.9% for the State 
and .10% for the Commune. There are certain cases 
where the rates are lower e. g., 1.3% on the sale of 
newspapers selling for more than 50 centimes e. g., 
13% on restaurants and hotels classed as “first cate- 
gory”; 4% on “second category.” However, the ex- 
act rates always being subject to changing legislation 
it would be of no avail to offer the entire list of 
rates here. Suffice it is to say that the “2% Tax” is 
synonymous for the Turnover or Chiffre d’affaires 
tax. 

Luxury Tax 


Even before the inauguration of the Tare sur Ic 
Chiffre d'affaires, a sales tax was voted by the Act of 
December 31, 1919 on articles classified as luxuries. 
A tax of 10% was decreed and was due on retail 
sales. 

The tax on luxuries was incorporated into the 1920 
Turnover tax in the following language: 





11 Charles Caussade, Devant I’Impét (1931 edition) p. 258. 
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From the time of the promulgation of this Act, a Tax 
of 10% [raised to 12% by the Act of March 22, 1924] 
shall be levied upon payments on sales concluded between 
non-merchants (non commercants) in any form or under 
any condition relating to goods, products, supplies or ar- 
ticles which shall be designated as luxury articles under the 
provisions of article 64 of this Act. 3 

Articles were classified as luxuries either because 
of: 

(1) their nature e. g., jewelry, antiques, old tap- 
estries, artistic glassware, pleasure boats, yachts, 
etc., OF 

(2) selling price over a fixed amount e. g., men’s 
hats over Frs. 60; shoes over Frs. 100; fresh or 
artificial flowers over Frs. 10; opera glasses and 
lorgnettes over Frs. 100, etc. 


(e) Method of Collection 


(1) General provision: The report of the Ways 
and Means Committee of the House on the recently 
proposed Manufacturing Sales Tax stated that one 
of the desirable characteristics was that “the law 
present the least possible number of difficult admin- 
istrative problems.” The method of administering 
the tax on the chiffre d’affaires is the simplest of any 
French levy. By reason of the generality and scope 
in application and the expansive basis of calculation, 
the French Sales tax meets the desideratum of ad- 
ministration. Except where specifically exempted— 
and in general the classes of exemptions are fairly 
clearcut, every business executive in France knows 
that he must report the volume of his business and 
further that the report must include the amount of 
gross invoice statements. Obviously questions of 
exclusion and inclusion arise but nothing approach- 
ing the difficulties and problems in fixing an income 
tax basis is reached. 


Article 8 of the codified provisions regulates the 
taxpayer’s duties of report: 

Art. 8—Every person liable to the Tax on the Chiffre 
d'affaires must: 

1°—If he is not inscribed on the list of taxpayers of 
the Manufacturing and Trade Profits tax (impdét sur les 
benéfices industriels et commerciaux), within a fortnight 
from the beginning of his operations or from the date of 
the opening of his commercial or industrial establishment 
subscribe at the bureau designated by the public adminis- 
tration regulation of July 24, 1920, (amended by the decree 
of May 23, 1925) a declaration the form and contents of 
which are determined by the first of said decrees; 

2°—If such person has not a regular bookkeeping system 
enabling him to determine his chiffre d’affaires, as indi- 
cated in article 3 above, keep a book with numbered pages, 
on which he shall inscribe daily without blank nor erasure 
the following: 

(a) Every sale effected by him, if such person sell 
merchandise, products, supplies or any articles; - 

(b) Every brokerage, commission, rebate, salary, price 
of hire, interest, discounts, agios and other proceeds con- 
stituting the remuneration of his services, if such person 
sells services; 

Every inscription shall indicate the date, the brief desig- 
nation of articles sold or of the service rendered, as well 
as the price of the sale or the amount of the brokerages, 
commissions, rebates, salaries, price of hire, interest, dis- 
counts, agios or other profits. However, the cash opera- 
tions made for amounts under Frs. 100 and applying not 
to articles classified as a luxury article may be inscribed 
at the end of each day in a lump sum. 

When the sale will have been concluded with another 
merchant and when the price is over Frs. 500, the name 
pt aay of such merchant should be, in addition, re- 
corded. 

The amount of operations mentioned on the book will be 
totaled at the end of each month. 
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The book prescribed by the second paragraph of this 
article or the bookkeeping taking the place of such book, 
as well as the proofs or vouchers of the operations made 
by the person liable to the tax, especially purchase in- 
voices, must be kept during a period of three years be- 
ginning January Ist of the year during which the book 
should have been opened or during which the proofs or 
vouchers should have been established; 

30—Furnish to the Direct Taxation department as well 
as to the other financial services designated by the public 
administration regulation of July 24, 1920, (amended by 
the decree of May 23, 1925) for every category of mer- 
chants, including the principal establishment as well as 
branches or agencies, any proofs or vouchers necessary to 


fix the chiffre d'affaires. 

As business records, the minimum requirement 
then is that the taxpayer keep: 

1°—a daily account book, 

2°—a copy book of letters and invoices, 

3°—an inventory book. 

Taxpayers are allowed to report on a cash or 
credit basis; permission from-the fisc however is 
necessary to permit a change of reporting system. 
In practice, it is stated that the credit system is gen- 
erally employed.” 

Having determined whether to report on a cash or 
credit basis, a declaration must be made not later 
than the 26th of each month reporting the turnover 
of the previous month. The tax is due and payable 
at the time of making the declaration. As previously 
pointed out, deductions may be taken in the monthly 
report for the value of goods returned and bad debts 
which have been previously reported. The required 
books and documents of taxpayers with a turnover 
exceeding 50,000 francs are subject to inspection by 
the Tax Department. 

Article 10 provides for the tax payment as follows: 


Persons mentioned in articles 8 and 9 above are obliged 
to remit each month, in the manner and within the period 
indicated by the public administration regulation of July 
24, 1920 (amended by the decree of May 23, 1925) a state- 
ment indicating the total amount of the business done 
by them during the preceding month and distinctly if nec- 
essary, the portions (or fractions) of said amount liable 
to the various rates of taxes provided in articles 4 and 5 
above, and to pay the amount of taxes due according to 
said statement in the manner indicated by said regula- 
tion. 

No special form for reporting the monthly account 
is required; by reporting the total sales and indicat- 
ing clearly any separate categories of transactions 
to which different rates are applicable, the taxpayer 
fulfills his duty. From those regularly liable to the 
tax a monthly report is required even in the case of 
“no sales.” 

(2) Régime spécial a forfait (fixed sum regime): 
To simplify the payment of the Tax by the small 
traders in France with meagre bookkeeping systems, 
a special regime has been inaugurated, called the 
“Régime a forfait.” Article 67 of the Act of June 25, 
1920, indicated the possibility of instituting this 
method of payment: 

This Regulation may determine the conditions under 
which the authorities may grant exemption to taxpayers 
regarding obligations provided in article 66 and those pro- 
vided in paragraph 2 above, in consideration of the payment 
of a fixed annual sum. 

The Act of December 31, 1921 (article 28) amend- 
ed the law: 


(Continued on page 234) 
12 Charles Caussade, Devant l’Impét (1931 edition) p. 273. 






















































































































































































































































































































































































Why Pay Property Taxes? 
Property Tax Delinquency in Ohio: A Bill 


of Particulars 


By ArtTHur E. NILsson * 


N the last article? it was shown that in the few 

counties of Ohio where tax liens on real property 

are actually enforced the sale prices realized from 
foreclosure suits on delinquent lands failed to return 
to the counties the amount of taxes and penalties in 
default and in many instances not enough to defray 
the costs of sale. 

In attempting to explain why the enforcement of 
the tax lien on delinquent lands should fail in its 
purpose of returning to the counties the amount of 
unpaid taxes and charges, two important questions 
suggest themselves. If the delinquent land sales 
are carried out in good faith and the actual sale 
value of a delinquent parcel is less than the amount 
of accumulated taxes and penalties thereon, is it not 
self-evident, barring the exceptional case, that the 
tax valuation of the property is in excess of what 
purports to be its fair market value? For otherwise, 
how could the accumulation of approximately a two 
per cent annual tax, plus small fractional penalties, 
over a period of not more than six or seven years 
exceed the actual market value of the property as 
disclosed by the foreclosure sale? Or, if unpaid 
special assessment charges make up the larger por- 
tion of the delinquency, do not the facts of sale prove 
that assessment levies have exceeded the legal limi- 
tations which provide that, over a five year period, 
they should not be in excess of one-third of the 
value of the land after the improvement? Quite 
clearly the evidence points to overburdensome taxa- 
tion or excessive special assessment charges as the 
primary cause for the failure of foreclosure suits to 
return to the counties the amount of taxes or assess- 
ments in default. And in the cases where the pro- 
ceeds from the sale of delinquent parcels do not even 
meet the costs of sale there can be little doubt about 
it. 


Delay in Enforcement of Tax Liens 


In seeking the explanation for the wide variation 
between foreclosure sale prices and the amounts of 
accumulated charges on delinquent lands, attention 
should be called at the outset to the protracted pe- 
riod for which taxes, assessments, and penalties are 
allowed to accumulate before the tax liens of the 
state are enforced. Although a reading of the stat- 
utes would suggest that enforced collection of delin- 
quent items should take place five or five and 
one-half years after original default, in practice unpaid 
taxes and assessments accumulate for periods longer 


® Associate Professor of Economics, Oberlin College; 
Economist of the Governor’s Taxation Committee of Oh io. 

1 This study, presented here in summary form in a series of articles, 
comprises Part II of the Report on Property Tax Administration in 
Ohio, prepared by the Subcommittee on Research of the Governor’s 
Taxation Committee, Ohio. A summary of Part I of this report, with 
a brief discussion of the work undertaken by the Subcommittee on 
Research was presented in R. T. Compton’s article, “Romance and 
Reality,” THe Tax Macazine, Dec., 1931. 

2TuHe Tax Macazine, April, 1932. 
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than this. In counties where foreclosure actions on 
delinquent parcels were actually undertaken, the rec- 
ords showed that suits were not carried out imme- 
diately after the final or quadrennial certification. 
In many cases delinquent lands which were certified 
for foreclosure proceedings in one year were not 
sold until the following or succeeding years. More- 
over, since the original certifications of many of 
these parcels were also delayed a year or more, the 
actual periods of delinquency amounted to seven or 
eight years. In fact, if an opinion were hazarded 
concerning the average number of years that taxes 
and assessments were in default on foreclosed lands, 
considering the state as a whole, an estimate of 
seven years would probably be a reasonable one. 


In further explanation of the relationship between 
accumulated delinquencies and delinquent land sale 
prices, it should be noted that sales prices of delin- 
quent lands are adversely affected by the peculiar 
circumstances attendant upon foreclosure sales. The 
very nature of the sale makes for a buyer’s market— 
that is, from the purchaser’s point of view the cir- 
cumstances of forced sale are particularly favorable 
for buying such properties at distress prices. Since 
desirable properties are seldom sold for taxes, the 
market is usually limited to a small group of pro- 
fessional speculators who are extremely conservative 
in the prices they are willing to offer because of the 
hazards of ownership of delinquent lands and the 
possibility that some irregularity in the procedure 
of sale might later be discovered which would invali- 
date the transfer of title. 


Market Conditions Affecting Delinquent Property 
Sales 


Experience in Ohio has demonstrated that there 
exists only a very limited and narrow market for the 
sale of delinquent properties. In counties where 
sales have been held the procedure is little more than 
a perfunctory reading of the delinquent list upon 
which foreclosure sales have been ordered. Al- 
though sales are well advertised, they are not well 
attended. Several county sheriffs reported that at 

many foreclosure sales no buyers were in attendance 
and that, therefore, entire lists of delinquent parcels 
were returned to the tax duplicates as forfeited 
lands. In some counties sales were made only to 
county officials who bought up delinquent lands for 
speculative purposes on their own account, and it 
was reported in several instances that sheriffs had 
actually peddled delinquent lands among court house 
employees. Quite clearly such bargain-counter 
transactions are not conducive to attractive pricing, 
illustrated in the case of one county auditor who had 
purchased several delinquent lots at a price amount- 
ing to less than ten per cent of their aggregate as- 
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sessed valuation. As a result, therefore, of the 
marked disinterest in delinquent land sales it is not 
uncommon to find that delinquent properties are 
sold for trifling considerations. 


In passing, mention should be made that some of 
the “sales” reported in the records represent, not 
actual transfers of property, but merely cases where 
property owners, after failing to pay taxes for many 
years, have “written off” their obligations by buying 
the property at foreclosure sales for much less than 
the accumulated tax obligations. Where no other 
bidders are interested in the property, this method 
of escaping tax payment is frequently most con- 
venient. Such cases, however, were not reported 
in large numbers. 


Where counties undertook foreclosure sales they 
were generally carried out in good faith. Only two 
cases were noted in which there was some sugges- 
tion of irregularity. In one county the auditor, in 
the absence of other bidders, purchased a farm of 
eighty acres (tax value of $1,200) for $225; the 
treasurer of the county was also a party to the pur- 
chase. A week or so later the tract was sold for 
$500 to a person who was interested in the property. 
This buyer had not been aware of the delinquent 
land sale for the reason that in the county there had 
been only a few foreclosure sales, the last one taking 
place three years previously, and notice of the sale 
had escaped his attention. This particular case 
serves to emphasize the importance of conducting 
foreclosure sales at definitely stated periods so that 
all interested parties may be apprised of them. 


In another county, where attempts are made to 
sell all parcels quadrennially certified with the ex- 
ception of those on which the accumulated taxes, 
penalties, assessments and interest charges exceed 
the tax values, attention was called to the practice 
of the prosecuting attorney employing a lawyer to 
do the abstracting for the foreclosure proceedings 
and then disposing of the delinquent parcel to the 
lawyer for a consideration equal to the charge for 
the abstracting service. In a sample from many 
sales which were taking place regularly in an effort 
to clear up the list of delinquent lands upon which 
foreclosure orders had been ordered, a charge for 
abstracting one group of thirty-two lots amounted 
to $1,105.00, an average cost of $34.53 per lot. One 
lot of the number offered for sale, finding no bidders 
for the reason that the exact location of the lot was 
not known, was purchased by the lawyer who did 
the abstracting for the amount of his abstracting fee, 
$35.00. It was reported in this case that the lawyer 
was later offered $550.00 for this parcel. This ar- 
rangement was not looked upon favorably by the 
auditor and the treasurer of the county—the possi- 
bilities of abuse are apparent—yet they were not in 
a position to prevent its continuance. 


If the facts of foreclosure sale on delinquent lands 
permit no other conclusion that, save in isolated in- 
stances, tax valuations on such lands are in excess of 
fair market value or that special assessment charges 
have exceeded legal limitations as provided by law, 
one is led to inquire why delinquent property own- 
ers have not. sought relief from excessive tax and 
special assessment burdens. 
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Reasons for Failure of Taxpayers to Obtain Tax 
Relief 


Considering first the matter of overburdensome 
taxation, several reasons appear for the failure of 
delinquent taxpayers to secure relief by filing com- 
plaints with the county boards of revision for the 
reduction of tax valuations as provided by law. 


One reason turns upon the factor of absentee own- 
ership. In the case of many delinquent city and 
town lots, it has been found that the owners no 
longer reside in the communities in which their prop- 
erties are located. Absentee ownership is also re- 
ported to a lesser degree in rural areas where farm 
owners have moved away and have leased their 
properties to tenants. In either case, whether city 
lot owner or farm owner, it is not likely that many 
of them will press claims for reductions in tax valua- 
tions, if for no other reason than that of inconven- 
ience. Furthermore, if there exists inequality of tax 
valuation, the chances are that many absentee own- 
ers are not fully cognizant thereof—at least not to 
the same extent as they would be if they were in 
closer touch with local conditions. Sudden changes 
in the value of properties may have taken place with 
little or no realization of this fact by nonresident 
owners. In fact, they may not even suspect it until 
the foreclosure sale proves without any question that 
relief from excessive taxation should have been af- 
forded them. 

Land speculation, in both urban lots and farm 
properties, also plays an important part in the rela- 
tively high tax valuations of delinquent properties. 
When the speculative element enters into the pur- 
chase of a parcel of real estate the tax valuation of 
the property is important only in proportion to the 
length of time for which the buyer expects to hold 
the property. With particular reference to urban 
parcels and sub-division allotments, it is apparent 
that many purchases of such properties are made 
on a speculative basis. The possibility of later sale 
at a profit is the normal expectation of this type of 
buyer. If it happens, as is often the case, that sub- 
division allotments prove to be unprofitable ven- 
tures, the chances are that tax valuations of the lots 
will be in excess of the prices at which they can be 
sold. This would be particularly true if the original 
tax valuations had been set at a figure which dis- 
counted to some extent the same increases in value 
that the promoters had anticipated. The owners of 
such properties, seeing little prospect of speculative 
gain, are not interested in paying taxes and are even 
less concerned in the possibilities of securing reduc- 
tions in tax valuations. Why bother with tax valua- 
tions if the immediate problem is to dispose of a 
poor investment? If the property cannot be sold at 
any price, the only other alternative is to relinquish 
ownership by defaulting on tax payments. Exami- 
nation of the Lorain County data® would indicate 
that this is not an uncommon method of “getting out 
from under.” To the extent that heavy special as- 
sessment charges have also accumulated against the 
properties the tendency to default becomes even 
greater. It is idle, therefore, to dwell upon the the- 
ory that owners of such delinquent lots should pro- 





3 See previous article, THe Tax Macazine, April, 1932. 
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tect their equities by petitioning for reductions in 
tax valuations or special assessment charges—the 
speculative nature of tHis type of venture precludes 
a solution of the problem by this procedure. 


Another factor, of equal importance in many cases, 
account for inequalities of assessments on certain 
delinquent properties. General reappraisals of real 
property in Ohio take place every six years, and in 
the years between reappraisals there is, of course, 
the possibility that a decrease in value of many 
properties may have occurred. Corresponding re- 
ductions of tax valuations are not made except in so 
far as the county boards of revision act favorably on 
complaints from those who have petitioned for as- 
sessment reductions. The initiative for such reduc- 
tions rests with the taxpayer; otherwise no action is 
taken on correction of tax valuations for changes in 
property values. Yet it is common to find that many 
delinquent taxpayers are reluctant to make their 
grievances known for the reason that, since they are 
not paying their taxes in the first place, it would 
appear unreasonable to file a complaint for the re- 
duction of their tax bills. Thus, overburdensome 
taxation may arise from this particular cause with 
no attempt by the owners of delinquent properties 
to secure relief. On the other hand, a non-receptive 
attitude on the part of local tax officials may discour- 
age petitions for valuation reductions. In this re- 
gard it was found in one county that the auditor 
allows no appeals on real property appraisals be- 
tween the years of general reappraisals.* In most 
cases where tax valuations of delinquent properties 
are found to be excessive, however, the explanation 
rests with the failure of property owners to take 
the necessary legal steps to secure valuation reduc- 
tions. 


Special Assessments Often Excessive 


With particular reference to exorbitant special 
assessment levies, ample evidence is at hand to show 
that many special assessment charges likewise are 
entirely out of line with property values. For ex- 
ample, in one county a delinquent land parcel on the 
tax duplicate for $7,410 was charged with special 
assessments amounting to $15,507. In another, a lot 
assessed at $200 was subject to special assessments 
of $264. A recent report of the State Association of 
County Treasurers of Ohio cites the following cases: 

A group of suburban lots having a tax value of $230 
each, had road assessments of $859.34 each. A tract of 5.65 
acres on the same road, having a tax value of $2,030 on 
the land and $1,480 on buildings, was assessed for this 
same road improvement $5,572.61. 

Here, as in the cases of overburdensome taxation, 
the property owners failed to take the initiative to 
secure a reduction in the amount of assessment 
levied against their properties. Moreover, the law 
with reference to the amount of special assessment 
charges which can be made against a parcel of prop- 
erty is worded in such a way as to make it extremely 
difficult to secure relief by protesting that charges 
are excessive. A strict control of assessments under 
the law is impossible, since the statutes provide that, 
with some exceptions, special assessments charged 
against any parcel of real estate may not, over a 





*See R. T. Compton’s article, “Romance and Reality,” Tue Tax 
Macazine, Dec., 1931. 
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period of five years, exceed one-third of the market 
value of the land after the improvement is made. 
Of course, this requirement of law is absurd. The 
value of a parcel of property after improvement can- 
not be determined before the improvement is made. 
The only factor which is known in advance is the 
cost of the improvement, whereas the influence of 
the improvement upon land values may be out of all 
proportion to its cost. The base of the special assess- 
ment limitation is, therefore, little more than a guess 
in many instances. If special assessments were lim- 
ited to a percentage of the tax values of the lands 
against which they are levied, the problem of special 
assessment control would be considerably simplified. 


Results of Present Real Property Tax Collection 
Procedure 


The present practice of handling delinquent real 
property tax and special assessment accounts may be 
summarized briefly as follows: 

In a typical county which attempts to carry 
through the procedure of enforced collection it is 
frequently from two to two and one-half years after 
the original default before taxes or special assess- 
ments are certified as delinquent (original certifica- 
tion). Four years after the original certification all 
delinquent items are certified again (quadrennial 
certification) prior to foreclosure sale. In the same 
year, or frequently in a following year, an attempt 
may be made to sell some of the delinquent parcels. 
When such parcels are sold, they frequently return 
less than the costs of sale. When they are not of- 
fered for sale, they remain on the tax duplicate, and 
taxes continue to accrue against them indefinitely. 

When lands are offered for sale but find no bid- 
ders, they are forfeited to the State and continue to 
be charged each year with more taxes. Land for- 
feited to the State may not be sold for less than the 
amount of taxes and penalties accrued thereon until 
it has been offered for sale at two biennial sales. 
This restriction does not apply to foreclosure sales 
or to sales of forfeited lands which have been offered 
for sale twice. No cases of forfeited land sales were 
reported in any of the counties of the state. The 
widespread failure of enforced collection and the 
restrictions placed upon the sale of forfeited lands 
have made this section of the law, for all practical 
intent, inoperative. 

The result, in part, of the present methods of col- 
lecting real property taxes has been the piling up of 
over $35,000,000 of delinquent charges on the tax 
duplicates of the counties. 


Property Tax and Special Assessment Collections, 
1928 


The discussion up to this point has dealt chiefly 
with the laws of tax collection in Ohio and the man- 
ner in which these laws are enforced, with only 
passing comments on the results of the collection 
methods described. With this background in mind 
it is now well to consider certain data on tax col- 
lection and tax delinquency which -will give some 
idea of collection efficiency and the delinquency sit- 
uation as found in the various counties of the state. 

Although the procedural aspects of delinquent tax 
collection were examined in each of the counties of 
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the state, statistical data on collections were ob- 
tained in only about one-half the counties. Certain 
limitations on time and the inadequacy of delinquent 
tax records in many of the counties did not permit 
an exhaustive examination of the records in each 
county; and furthermore, since it was not the pur- 
pose of the study to undertake anything approaching 
an audit of such records, such data were examined 
as would make possible a comparative study of tax 
collection and tax delinquency in certain representa- 
tive counties of the state. To this end an analysis 
of tax and assessment collections of a typical year 
in these counties was first undertaken, followed by 
a study of delinquent land certifications as of a given 
year through a cycle from the original certification 
to final foreclosure or forfeiture proceedings on the 
delinquent lands. 

For an analysis of property tax and special assess- 
ment collections the collections from the levies of 
the year 1928 were decided upon. This year was 
selected for two reasons. First, it was the most re- 
cent year for which complete collection data were 
at hand at the time that the tax records were exam- 
ined in July, 1930. At that time collection of the last 
half of the 1929 levy was under way (June, 1930 
tax), continuing in some counties for the rest of the 
summer months as the books were set closed at the 
regular closing date of July 20th. This situation, 
of course, precluded the possibility of making a tax 
collection study of the 1929 levy. 

In the second place, the collection data of the 1928 
tax year did not reflect the adverse economic condi- 
tions of recent years to the same extent that the 
1929 tax collections would have reflected them. A 
more representative picture of property tax cMlec- 
tion efficiency in general, therefore, could be ob- 
tained by devoting attention to the collection of the 
1928 levy. Since this tax was collected in December 
1928 and June 1929 the last collection was affected to 
some degree by the depression, but probably not to 
an extent which would invalidate the general con- 
clusions to be drawn from a study of these data. 

The collection records of forty-seven counties for 
the 1928 levy were examined. Complete data on 
personal and real property delinquencies of this levy, 
for reasons previously explained, could not be se- 
cured in each of the counties visited. The net 
unpaid personal property taxes for the year were ob- 
tained in forty-four of the forty-seven counties, and 
the net unpaid real property taxes were obtained 
in thirty counties. Because of the difficulty in deter- 
mining the amount of unpaid taxes for any particular 
year from the unpaid real property tax duplicates 
of many of the counties, this information could be 
obtained from only about two-thirds of those whose 
records were examined. The available data on un- 
paid 1928 personal property and real property taxes 
are set forth in Tables VI and XI respectively, and 
in each case are shown in comparison with the tax 
levies of the year. 

The delinquent taxes in each county have been 
classified by urban and rural areas for the purpose 
of discovering whether there is any difference be- 
tween the amount of delinquency in cities and incor- 
porated villages and the amount in the rural areas 
of the townships. Although it is recognized that the 
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corporate limits of municipalities do not necessarily 
delineate economic areas of industrial and residential 
characteristics from those primarily directed to agri- 
cultural pursuits (a fact quite in evidence in rural 
areas contiguous to cities where residential and in- 
dustrial developments fringe about the city), any 
overlapping one way or the other should not, con- 
sidering the state as a whole, be of sufficient import 
to invalidate such conclusions as might be drawn by 
classifying tax delinquencies in this manner. 


Unpaid Personal Property Taxes—1928 Levy 


Table VI ** shows the amount or unpaid personal 
taxes of the 1928 levy in one-half of the counties ot 
the state. Penalties are not included, and the data 
represent the net unpaid taxes of the year at the 
end of the June collection period. Taxes which were 
unpaid at the end of the first collection period (pay- 


_able in December and January) but which were 


subsequently paid in the June collection period along 
with the second half are not included in the total 
reported delinquent for the year. 

The delinquencies outstanding in each county do 
not include unpaid personal property taxes of na- 
tional banks. In some counties national banks paid 
personal property taxes under protest, while in 
others the treasurers were enjoined from the collec- 
tion of such taxes pending litigation to determine 
the validity of the tax. In the counties in which 
national bank taxes were reported as delinquent the 
amount of such taxes was deducted from the total 
in order to place the delinquency data of all counties 
on a comparable basis. 

The total unpaid personal property taxes for the 
year in the forty-four counties under review amount- 
ed to $2,126,187 (Col. 1), ranging from $1,405 in 
Vinton County to $1,176,071 in Cuyahoga County 
(Cleveland). The personal property tax levy of 1928 
for the counties in question totaled $30,072,043 (Col. 
2). The unpaid personal property taxes, expressed 
in terms of the duplicate, indicate a percentage delin- 
quency for the counties as a whole of 3.6% (Col. 3). 

Extreme variations between counties are noted in 
the ratio of unpaid taxes to the tax levy, ranging 
from a low of 0.4% in Washington County to a high 
of 6.5% in Clermont County. Table VII shows a 
frequency distribution of the ratios of delinquencies 


to the personal property levies in the various coun- 
ties. 


Table VII 


FREQUENCY DISTRIBUTION OF eee ee OF PER- 
SONAL PROPERTY TAXES WHICH WERE DELIN- 
QUENT IN FORTY-FOUR OHIO COUNTIES 





Percent of levy 
Delinquent 
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It appears that the model ratio is between 1% and 
2%. Fifteen of the counties, or over one-third of 
the number studied, fall within this class. Ten coun- 


4a Table VI on page 220. 
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ties, or slightly less than one-fourth of the forty- 
four, have delinquency ratios between 2% and 3%, 
while nine counties, in excess of one-sixth of the 
group, have delinquency ratios between 3% and 4%. 
None of the counties have ratios between 4% and 
5%, but between 5% and 6% are found four counties, 
and between 6% and 7%, three counties. This ten- 
dency to a bi-modal distribution indicates that ap- 
parently the reasons for tax delinquency differ in the 
various counties. 

Referring to Table VI, Adams, Belmont, Madison, 
and Mahoning Counties show delinquency percent- 
ages of 5.9, 5.3, 5.7 and 5.6 respectively. In the 6% 
to 7% delinquency group are the counties of Cler- 
mont (6.6%), Cuyahoga (6.1%), and Paulding 
(6.5%). In these counties no attempt is made to 
enforce the collection of unpaid personal property 
taxes, and the reason for the high ratios of delin- 
quency lies, for the most part, in the disposition to 


leniency in the enforcement of legal remedies to 


bring about collection. As pointed out previously 
only a scattering of counties actually enforce the 
collection of delinquent personal taxes by the legal 
remedies provided by law, and it is surprising to find 
that more delinquency is not reported in these coun- 
ties than is actually the case. Apparently such fa- 
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vorable circumstances as low tax rates or a high 
degree of “tax-paying willingness” on the part of 
many of its taxpayers explains the excellent results 
of a tax collection program on a free-will offering basis. 

In the counties where the delinquency statutes 
are vigorously enforced, the percentage of delin- 
quency is small. For example, in Hamilton County 
(Cincinnati) the percentage of delinquency was 
0.8, in Hancock County, 1.1, and in Washington Coun- 
ty, 0.4. In only one other county for which delinquency 
data were obtained and in which the legal steps of 
seizure and sale are taken, does the percentage of 
delinquency even approach the average for the state 
as a whole. This happens to be Summit County 
(Akron), where the delinquency ratio was 3.5%. 
In extenuation thereof, mention should be made of 
the shifting industrial population and of the foreign 
born element in this highly industrialized area, 
which in itself partially explains the relatively higher 
percentage of delinquency shown in this county. 

In separating the county delinquencies between 
urban and rural areas, it is observed that the ratio 
of urban delinquency is higher than the ratio of 
rural delinquency. The unpaid personal property 
taxes of cities and incorporated villages of the coun- 
ties totaled $1,906,013, or 3.9% of the personal prop- 









































Table VI 
ANALYSIS OF UNPAID — PROPERTY TAXES 
192 
Ont fe at al Torta County _ URBAN RuraL. - 
Personal ° Personal Personal 

Amount of 1928 Property Per cent Amount of 1928 Property Per cent Amount of 1928 Property Per cent 

County Taxes Unpaid levy of 1928 Unpaid Taxes Unpaid levy of 1928 Unpaid Taxes Unpaid levy of 1928 Unpaid 

Nn ae (Urban only) (Urban only) (Rural only) (Rural only) - 

7 = de 7 2 E 4 8 #5 6  j 8 ce 

Adams $ 6,225 $ 104,885 5.9% $ 2,995 a 43,581 6.9% $ 3,230 $ 61,304 5.3% 
OS eee 20,982 878,310 2.4 17,644 542,315 53 3,338 335,995 1.0 
Ashland 6,762 465,957 1.5 3,536 201,599 1.8 3,226 264,358 1.2 
Belmont 51,352 970,872 5.3 34,474 560,491 6.2 16,878 410,381 4.1 
Brown ...... 3,264 118,306 2.8 1,125 53,782 2.1 2,139 64,524 3.3 
Clermont 7,895 120,141 6.6 2,679 60,402 4.4 5,216 59,739 8.7 
Cuyahoga 1,176,071 19,283,885 6.1 1,169,250 19,171,443 6.1 6,821 * 112,442 6.1 
eer 10,140 613,364 1.7 7,863 381,248 2.1 2,277 232,116 1.0 
Franklin 122,673 3,976,867 ma 117,204 3,171,930 3.7 5,469 804,937 0.7 
Gallia 5,389 149,726 3.6 2,755 51,452 5.4 2,634 98,274 2.7 
Hamilton 63,848 7,958,690 0.8 61,813 7,694,421 0.8 2,035 264,269 0.8 
Hancock ....... 8,791 828,579 1.1 4,676 554,754 0.8 4,115 273,825 BY 
OS Se 11,816 364,560 a2 6,660 141,649 4.7 5,156 222,911 23 
Highland .... 6,861 211,583 3.2 3,242 111,214 2.9 3,619 100,369 3.6 
eee rere 7,034 232,018 3.0 4,139 130,471 3.2 2,895 101,547 2.9 
BE Ge cinle ep tien 8,873 399,291 2.2 3,890 148,301 2.6 4,983 250,990 2.0 
OO eer 10,528 345,669 3.0 4,086 152,552 2.7 6,442 193,117 3.3 
Lerim ..... 14,914 929,622 1.6 12,674 818,833 1.5 2,240 110,789 2.0 
BE onc ece- 107,333 4,804,070 2.2 101,428 4,377,755 2:3 5,905 426,315 1.4 
Madison a 13,683 241,433 5.7 6,091 100,535 6.1 7,592 140,898 5.4 
Mahoning 151,400 2,727,945 5.6 134,113 2,264,597 5.9 17,287 463,348 3.7 
Medina 11,283 648,257 1.7 4,035 302,856 1.3 7,248 345,401 2.1 
Meigs 6,304 212,689 3.0 3,378 75,667 4.5 2,926 137,022 2.1 
Mercer 5,514 345,670 1.6 2,611 152,553 Be 2,903 193,117 1.5 
Morgan ...... 6,911 175,478 3.9 1,248 58,935 2.1 5,663 116,543 4.9 
Morrow ....... 4,268 210,366 2.0 1,359 70,979 1.9 2,909 139,387 2.1 
Noble 3,099 136,897 2.6 1,050 35,277 3.0 2,049 101,620 2.0 
Ottawa Pe 6,153 360,814 1.7 3,035 107,995 2.8 3,118 252,819 1.2 
Paulding ....... 10,115 155,142 6.5 3,697 104,420 3.5 6,418 50,722 12.7 
Pickaway ..... 4,338 408,979 1.1 1,384 123,344 : 2,954 285,635 1.0 
Postage ......«.. 14,169 683,098 2.1 6,611 298,756 2.2 7,558 384,342 2.0 
4,168 222,130 1.9 668 31,797 2.1 3,500 190,333 1.8 
Sandusky . 6,408 516,376 1.2 4,011 282,058 1.4 2,397 234,318 1.0 
Scioto 19,762 786,327 2.5 14,802 499,959 3.0 4,960 286,368 1.7 
Seneca 4,900 612,445 0.8 3,015 268,820 1.1 1,885 343,625 0.5 
Summit ....... 149,270 4,263,496 3.5 122,068 3,845,760 3.2 27,302 417,736 6.5 
Van Wert .... 5,829 342,211 1.7 2,813 154,772 1.8 3,016 187,439 1.6 
ae 1,405 148,023 0.9 324 20,646 1.6 1,081 127,377 0.8 
Warren 5,183 327,567 1.6 1,922 117,005 1.6 3,261 210,562 1.5 
Washington 1,997 511,153 0.4 1,207 254,034 0.5 790 257,117 0.3 
Wayne 18,311 836,104 2.2 13,996 354,742 3.9 5,315 481,362 0.9 
Williams ....... 4,641 341,945 1.4 2,553 148,710 1.7 2,088 193,235 1.1 
_ | Sear 10,081 780,332 1.3 5,162 242,005 2.1 4,919 538,327 0.9 
Wyandot 6,244 340,771 1.8 2,727 119,828 2.3 3,517 220,943 1.6 

a? ae $2,126,187 $59,092,043 3.6% $1,906,013 $48,404,245 3.9% $220,174 $10,687,798 2.1% 








* Approximate. 


The delinquency for Cuyahoga County could only be obtained in total, conveniently. 


The total delinquency for this county ($1,176,071) was prorated to the urban and rural areas in proportion 


to the levies of these areas. 
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erty. The unpaid personal taxes of the rural areas 
amounted to $220,124, or 2.1% of the rural levies. 
The relatively large delinquencies in the urban 
areas are explained by the greater difficulties in- 
volved in effecting the collection of personal prop- 
erty taxes in cities where taxpayers change their 
domiciles frequently after taxes have been assessed 
and the difficulty of enforcing collection under such 
conditions. Table VIII shows a frequency distribu- 
tion of the delinquency ratios by urban and rural 
areas. 
Table VIII 


FREQUENCY DISTRIBUTION OF PERCENTAGES OF PER- 
ONAL PROPERTY TAXES WHICH WERE DELIN- 
QUENT IN URBAN AND RURAL AREAS OF 
FORTY-FOUR OHIO COUNTIES 


Percent of Levy 


Number of Counties 
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Unpaid Real Property Taxes—1920-1928 
Before considering the data on unpaid real prop- 
erty taxes of the 1928 tax levy, the rate of increase 
of unpaid real property taxes for the state as a whole 
in recent years should be reviewed. The total cumu- 
lative delinquencies outstanding at the close of each 
tax year and the same figures expressed as percent- 
ages of the 1920 total and in terms of the immedi- 

ately preceding years are shown in Table IX. 


Table IX 


INCREASE OF TOTAL ACCUMULATED DELINQUENT REAL 
ESTATE TAXES IN OHIO, 1920 TO 1928 














Index of Per Cent 

Accumulated Delinquent Increase Net Annual 
Delinquency at Taxes Over Pre- Increase in 

Year End of Year (1920=100) ceding Year Delinquency 

1920 $ 7,907,508. 100.00 co (lf eee 

1921 9,264,471. 117.16 17.16 $1,356, 963 
1922 11,128,365. 140.73 20.12 1,863,894 
1923 12,591,075. 158.73 12.79 1,423,010 
1924 15,125,500. 191.28 20.51 2,674,125 
1925 18,767,395. 237.34 24.08 3,641,895 
1926 24,890,200. 314.77 32.63 6,122,805 
1927 30,988,560. 391.89 24.50 6,098,360. 
1928 35,514,465. 449.12 14.61 4,525,905. 
CO eee oe are 20.89 $3,450,870. 








It should be noted that the total amount of delin- 
quencies increased from $7,907,508 in 1920 to 
$35,514,465 in 1928, an increase of 349%. The avér- 
age percentage increase of each year over the imme- 
diately preceding year for the entire period amounted 
to 20.89%. 

Since this table shows cumulative delinquencies, 
some increase, resulting from the accumulation of 
uncollectible items, is unavoidable. The significant 
figures, however, are contained in the last two col- 
umns, which show that the amount of accumulated 
delinquency in the state has been increasing over the 
last eight years at an average of almost 21%, or 
$3,450,870 per year. The latter figure (the average 
of those in the last column) indicates the average 
annual increase in net real estate delinquencies; that 
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is, current delinquencies less the payments that are 
made on delinquent taxes of former years. 


During this period the real property duplicate has 
been increased by property additions and reapprais- 
als. Likwise, the average tax rate has been rising. 
Therefore, in order to provide a more significant 
interpretation of the real property delinquencies of 
each year, it is desirable to express their amount in 
terms of the respective levies. If the delinquencies 
outstanding at the close of each tax year are ex- 
pressed as percentages of the tax levies, it is found 
(Table X) that the percentage of delinquency has 
increased from 6.5% in 1920 to 17.5% in 1928. The 
delinquencies of the latter year were 170% above 
those of 1920, as indicated in column 4. 


A comparison of the increases of the real property 
delinquencies for the state as a whole with increases 
in the levies for the years under review shows that 
the amount of delinquent taxes is increasing more 
rapidly than the real property levy. The real estate 
levy of 1928 was 66% greater than that of 1920, while 
the real property tax delinquencies for the year 1928 
exceeded those of 1920 by 349%. The ratio of the 
percentage increase in delinquency, 1920 to 1928 to 
the percentage increase in the real property tax levy, 
1920 to 1928, is in excess of five to one. These data 
indicate that for the state as a whole in the 1920-1928 
period, the delinquency increased at a rate five times 
as fast as the increase in the tax levy. 


Table X 


PERCENTAGES OF REAL PROPERTY DUPLICATE THAT 
WERE DELINQUENT IN THE YEARS 1920 TO 1928 


Accumulated Percentage Index of 
Delinquencies Real Property Delinquency Percent of 
at End of Tax Levy is of Delinquency 
Year Tax Year (approximate) Tax Levy (1920100) 
1920 $ 7,907,508 $122,000,000 6.5% 100 
1921 9,264,471 131,000,000 7.1% 109 
1922 11,128,365 140,000,000 7.9% 121 
1923 12,551,375 148,000,000 8.3% 131 
1924 15,125,500 161,000,000 9.4% 145 
1925 18,767,395 175,000,000 10.7% 165 
1926 24,890,200 189,000,000 13.2% 203 
1927 30,988,560 203,000,000 15.3% 235 
1928 35,514,465 203,000,000 17.5% 270 


The increase of real property delinquencies, both 
absolute and relative, takes on a particular signifi- 
cance when considered in the light of the determina- 
tion of county budgets and property tax rates. The 
impression is held by many county auditors that the 
unpaid real property taxes of any one tax year are 
made up by the collection of delinquent taxes of 
former years—one balancing the other—so that no 
allowance need be made for current delinquencies 
that materialize in the course of the collection of 
the year’s tax levy. The data in Table X and, par- 
ticularly, the last column of Table IX, indicate that, 
in general, this is not the case, and show that delin- 
quent real property taxes are piling up at a rapid 
rate and that the current delinquencies augment the 
total taxes outstanding on the duplicate by an 
amount considerably greater than the reduction re- 
sulting from the redemption of delinquencies of 
former years. 


The cumulative personal property tax delinquen- 


cies for the eighty-eight counties of the state at the 
end of each tax year, for the same period 1920-1928, 
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were presented in a previous article.5 The cumula- 
tive personal property tax delinquencies reported by 
the counties, individually or in total, do not lend 
themselves to the type of trend analysis or inter- 
county comparison applied to the cumulative real 
property delinquency data. As pointed out in the 
study of the actual administration of delinquent per- 
sonal property tax collection the practice varies be- 
tween counties in regard to the number of years 
that unpaid personal taxes are carried on the delin- 
quent duplicate. While delinquent real property 
taxes are carried forward from year to year on all 
county tax duplicates this is not the case with per- 
sonal property taxes. In Lawrence County, for ex- 
ample, delinquent personal taxes are carried forward 






General Gross Sales Tax Adopted 
in Mississippi 

N ADDITION to a revision of the privilege tax 

code, which provides additional revenue, a com- 
prehensive gross sales tax, effective on May l, 
1932, has been adopted by the State of Mississippi. 
The law (H. B. 328) was approved by Governor 
Theo. G. Bilbo on April 30. The tax rates on gross 


income vary from one-eighth of 1% to 2%. An out- 
line of the rates follows: 


Upon every person engaged in the business of mining 
or producing for commercial use any oil, natural gas, lime- 
stone, sand, gravel or other mineral product, or felling or 
producing timber for sale, the rates on gross income are 
as follows: Oil, 2%; natural gas, 21%4%; limestone, sand, 
gravel, or other mineral products, 2%; timber, 2%. 

Upon every person engaged within the state in the 
business of manufacture the amount of the tax is equal 
to the gross proceeds derived from the sale thereof multi- 
plied by the respective rates as follows: Manufacturers of 
brick, drain tile, building tile, sewer pipe, Portland cement 
products and clay products, 1%; manufacturers of bottled 
soft drinks, 1%; ice factories, 4 of 1%; cotton seed mills, 
14 of 1%; and all other manufacturers on whose gross in- 
come a tax is not otherwise levied in the Act, %4 of 1%. 


Upon every person engaged within the state in the busi- 
ness of selling any tangible property whatsoever, real or 
personal (not including, however, bonds or other evidence 
of indebtedness, or stocks), the tax on gross sales is 2%; 
provided, however, that in the case of wholesaler or jobber 
the tax shall be equal to % of 1%; provided further, that 
in the case of an automobile dealer or agent the tax is 1% 
of the gross proceeds of sales of automobiles and/or trucks 
and tractors. 


Upon every person engaged within the state in furnish- 
ing to industries electricity or gas, the tax on gross income 
when sold for industrial purposes is 1%; on all other sales 
the rate is 2%. 


Upon every person engaged within the state in owning 
or operating a telegraph or telephone business, operating 
a railroad, operating sleeping or palace cars, operating an 
express business, transporting freight or passengers, oper- 
ating a pipeline for transportation of oil or gas, or in 
operating motor vehicles on the public highways, the rate 
of tax is 2% of the gross income. 


Upon contractors as defined in the act, the tax is 1% 
of the gross income. 

Upon every person engaged within the state in any busi- 
ness or profession, trade or calling subject to a privilege 
tax under the privilege tax laws of the state, and not in- 
cluded in preceding sections of the law, the tax levy is 2% 


5 Tue Tax MaGazine, February, 1932. 
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on the duplicate for sixteen years and then dropped, 
while in Carroll County unpaid personal taxes are 
carried on the duplicate for only one year, the delin- 
quencies of previous years being disregarded and 
not reported. Furthermore, within the period of 
delinquency reported by. county auditors, many 
county auditors strike from the delinquency list cer- 
tain items which do not appear to have much chance 
of collection, whereas other auditors carry forward 
all delinquencies for the period without any dele- 
tions. Hence these arbitrary variations in delin- 
quent tax record keeping make impossible any valid 
year to year comparison of state totals which might 
be made. 


(To be continued) 





of the gross income. The tax does not apply to classes 
of businesses that are required to pay the tax under the 
amusement tax law. 

House Bill 328, which revises the privilege tax code, 
enumerates more than 200 different types of business which 
are subject to the special privilege tax. The amount of 
the tax on many types of business depends upon the size 
of the city in which the business is located. For the pur- 
poses of the measure the municipalities of the state are 
divided into seven classes—Class 1 including all munici- 
palities having a population of 25,000 inhabitants or more 
and Class 7 including all municipalities having a population 
of less than 500 inhabitants and all other places outside of 
any municipality. 


Massachusetts Surtax on Gasoline Extended 


BILL extending the special gasoline tax of 1 

cent a gallon in Massachusetts, making the 
total state gasoline tax levy in the state 3 cents a 
gallon, has been approved by Governor Joseph 
B. Ely. 

Governor Ely also signed a bill providing for dis- 
tribution among municipalities of about $6,000,000 
derived from the gasoline tax. The gasoline tax 
funds will be allocated in proportion to the amounts 
for which the municipalities will be assessed for the 
state property tax during the current year. 


A Nation Bink Piid But Unafraid 


-0-0-0- 


























“Everyone who has ever scaled a mountain knows 
how the peak which seems so close as he approaches 
the base, vanishes from his sight the moment he be- 
gins his ascent. Again and again, as he continues to 
mount, he thinks he sees the summit, only to find that 
there is another ridge behind. There comes a moment 
when he turns a corner, when he beholds at last the 
goal of his ambition before him, and with only a few 
steps more, he stands upon the final crest. So, too, we 
of this nation, though as yet prosperity is hidden from 
us, can feel assured that, so long as our faces are 
turned upwards and our hearts are strong, we are 
moving in the right direction. One day, perhaps almost 
before we know it, we shall find ourselves upon our 
mountain top. Hard work, strict economy, firm cour- 
age, unfailing patience—these are the qualifications that 
are required of us, and with them we shall not fail.”— 
Conclusion of Budget speech in the British House of 
Commons on April 19th by Mr. Neville Chamberlain, 
Chancellor of the Exchequer. 
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Michigan Tax Delinquents Obtain Relief 


BILL passed by the Michigan legislature in 

special session and signed by Governor Wilbur 
M. Brucker provides that property owners who are 
delinquent in their 1930 taxes may delay tax sale of 
property one year by paying 50 per cent of their 
back taxes. The measure permits payment of 25 
per cent of the delinquent taxes by October 1, 1932, 
and another 25 per cent by May 1, 1933. These pay- 
ments will defer sale until 1934 of land which other- 
wise would have been subject to sale on May 1, 1933. 


Cross Currents in the Tax Stream 


ON JUNE 2, while business representatives from 21 
states, foregathered in Chicago under the auspices of 
the Chicago Association of Commerce, were vociferously 
demanding from Congress and public agencies of states 
and municipalities drastic reduction of public expenditures, 
an impressive list of leading business men of Chicago in an 
emergency conclave affixed their names to a petition to 
Congress for direct Federal aid to that city where funds 
for relief of human distress are exhausted. Simultaneously, 


fifty Illinois mayors, meeting in Chicago in an “economic - 


conference,” called on Congress by resolution to authorize 
a $5, 000,000,000 bond issue for public works before the pres- 
ent Congress adjourns. Moreover, on the same day, thirty- 
two mayors of leading cities which are facing a crisis in 
the face of the widespread unemployment adopted resolu- 
tions at a conference in Detroit favoring direct unemploy- 
ment relief and a $5,000,000,000 bond issue for public works 
as a further aid to the jobless. Whatever action Congress 
takes is certain to be considered wrong by large groups of 
citizens. 


Court Decisions 


Abatement of Cause of Action in Suit Against Surety on 
a Bond.—In a suit against principal and surety on a bond 
brought by the Collector, it is a sufficient defense to show 
that a former suit was brought on the same bond by the 
Collector named as obligee, which was abated when that 
Collector went out of office and no substitution was made 
within six months after expiration of his term. “There is 
no injustice in refusing to permit parties to be harassed by 
the necessity of defending more than one suit for the same 
cause of action when a very simple procedure is offered 
for the continuance to a conclusion of the action as orig- 
inally brought.”—District Court of the United States, Eas- 
tern District of Pennsylvania, in Joseph S. MacLaughlin, 
Collector etc., v. Philadelphia Barge Company and National 
Surety Company. No. 16064. March term, 1931. 


Association Distinguished from Trust.—Association of 
individuals in the form of a trust was taxable as an associa- 
tion rather than as a trust in 1924 and 1925, where the 
trustees had the power to acquire, manage, improve and 
dispose of the trust property [real estate] “and all such 
other property as may be acquired from time to time,” and 
where their actual operations in real estate had the chafac- 
ter of an active business enterprise.—U. S. Circuit Court 
of Appeals, Ninth Circuit, in Lloyd M. Willis, Florence Hol- 
land Farnsworth, and Frank B. Verney, Trustees, v. Commis- 
sioner of Internal Revenue. No. 6578. Decision of the 
Board of Tax Appeals, 22 BTA 564, affirmed. 


Bad Debts—Review of Board Decisions upon Petition 
by the Commissioner.— Where deduction for two partially 
bad debts was disallowed under Section 234 (a) of the 1921 
Act (which provides that when the Commissioner is satis- 
fied that a debt is recoverable only in part, he may allow it 
to be charged off in part), but the exact ground of disal- 
lowance by the Commissioner is not shown, the Board 


- erred in sustaining the disallowance on the ground that the 


taxpayer failed to charge off the debts in part, and should 
have determined “whether the Commissioner abused his 
discretion in not allowing the charge-offs to be made.” 
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Circuit Courts of Appeals have the right to review de- 
cisions of the Board upon petition of the Commissioner, 
the Court holding that a “case or controversy” as required 
by Section 2, Article III, of the Constitution exists, whether 
the petition for review is filed by the taxpayer or by the 
Commissioner. Dissenting opinion on this point. 

Payments in 1920 and 1921 of debts charged off and re- 
ported as worthless in returns for 1916 to 1919, deductions 
therefor having been allowed, are held to constitute in- 
come for the years | in which such payments were received. 
Burnet v. Sanford & Brooks Co., 282 U. S. 359, followed.— 
U. S. Circuit Court of Appeals, Sixth Circuit, in Commis- 
sioner of Internal Revenue v. Liberty Bank & Trust Com- 
pany, etc. Liberty Bank & Trust Company, etc. v. Commis- 
stoner of Internal Revenue. Nos. 5780 and 5867. Decision 
of the Board of Tax Appeals, 14 BTA 1428, reversed and 
remanded. 


Banks, Taxation of.—Recovery of 1920 taxes due to over- 
statement of income on account of failure to deduct certain 
interest, taxes, and depreciation is barred by the statute of 
limitations where the first claim, filed Séptember 13, 1924, 
based on bad debts, was rejected by the Commissioner on 
November 10, 1924. A petition for reopening dated Decem- 
ber 7, 1928, did not extend the statutory period. Waiver 
dated June 14, 1926, sent by registered letter on June 15, 
1926, so as to reach Columbia, South Carolina, where the 
Collector’s office was situated, on the same day at about 
10 o’clock p. m. was not timely where it reached there after 
closing hours and was not received at the Collector’s office 
until the morning of the 16th. Therefore, a second claim 
filed April 1, 1927, was not timely, not having been pro- 
tected by Section 284(g) of the 1926 Act which extended the 
time for filing a claim for refund for 1920 and 1921 to April 
1, 1927, if a waiver was filed on or before June 15, 1926. 


No part of interest credited and paid by a bank on the 
cash basis to certain depositors’ accounts in 1922, part of 
which was applicable to the deposit balances for 1920, was 
deductible in 1920. “It had been the custom of the bank 
to enter the interest at the end of the year on the deposit 
book of the depositor and until this was done, the depositor 
had no credit or use of the funds represented by the earned 
interest.’ 

Under the 1918 Act taxes paid by a bank upon share- 
holders’ stock to the State of South Carolina and the city 
of Anderson, South Carolina, are not deductible by the 
bank.—District Court of the United States, Western Dist. 
of So. Car., in D. O. Browne, Receiver for the Peoples Bank 
4 — South Carolina, v. United States of America. 

Oo. Lar EPO. 


Business Expense.—Amounts paid by a corporation to 
certain of its stockholders in repayment of interest which 
they had paid to the corporation on their notes are not de- 
ductible, when repaid, as ordinary and necessary expenses. 
Some of the stockholders had disputed their liability to pay 
interest on the notes and refused to pay it. Others paid.the 
interest which was reported as income by the corporation. 
Later, the interest-bearing notes were cancelled, noninter- 
est-bearing notes were substituted, and by resolution of the 
board of directors the interest that had been paid on the 
original notes was returned to the stockholders. This is 
held to be a gratuity—Court of Claims of the United 
States in Louden Machinery Company v. The United States. 
No. K-338. 

Payment by plaintiff to its two principal stockholders of 
one-half of its net profits for 1920 and 1921, in equal parts 
and in proportion to their stockholdings, such payments 
being made in return for their pledging their private securi- 
ties for petitioners’ credit in obtaining loans, was a distri- 
bution of profits and not an ordinary and necessary expense 
of carrying on the business.—Court of Claims of the United 
States in R. L. Heflin, Inc., v. The United States. No. L-134. 

Attorneys’ fees spent in 1925 and 1926 by a manufac- 
turer to defend a complaint charging violation of the Sher- 
man Anti-Trust Act are held deductible as ordinary and 
necessary business expenses. After obtaining the full facts 
the Federal Trade Commission dismissed its complaint 
against the petitioner. “The proceeding before the Trade 
Commission was undoubtedly ‘an action’ against respond- 
ent which was ‘directly connected with’ or which ‘proxi- 
mately resulted’ from its business.”—U. S. Circuit Court 
of Appeals, Sixth Circuit, in Commissioner of Internal Rev- 
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enue v. Continental Screen Company. No. 5938. Decision 
of Board of Tax Appeals, 19 BTA 1095, affirmed. 


Claims for Refund.—Letter to the Commissioner request- 
ing a ruling as to whether or not water bottled by inquirer 
was taxable, and containing details as to why the corre- 
spondent believed it should not be taxed is held not to be 
a claim for refund that would satisfy the statutory require- 
ment of a claim as a basis for refund—Court of Claims of 
the United States in Pine Hill Crystal Spring Water Co., a 
Corporation, and also as successor to Hygeia Water Company 
v. The United States. No. J-613. 

A report of public auditors addressed to the taxpayer, 
which the latter forwarded to the Commissioner is held not 
to have been an informal refund claim although the report 
showed that the taxes were overpaid. Interest on an ad- 
mitted overpayment allowed under the 1921 Act does not 
begin to run from six months from the time of the sending 
of this auditors’ report to the Commissioner. The latter 
never regarded this as a claim for refund. A second audi- 
tors’ report which included all the requirements of a refund 
claim was not an amendment of the first. 

Action to recover interest on an overpayment allowed un- 
der the 1921 Act must be brought within six years after the 
allowance of a claim. Claim is held to have been allowed 
on April 24, 1924 when the Commissioner signed the sched- 
ule of overassessments sent to him by the Collector, al- 
though payment was not received by the taxpayer until 
May 16, 1924. Suit instituted on April 28, 1930, was too 
late-—Court of Claims of the United States in Colgate- 
—- Company etc., v. The United States. No. 
L-151. 

Motion for new trial on authority of Supreme Court de- 
cision in American Hide & Leather Co. v. U. S., 52 S. Ct. 
154, is denied, on two grounds: (1) That the claim for 
refund of tax for the fiscal year ended January 31, 1919, was 
filed more than four years after the tax was paid and more 
than five years after the return was due, allocation of the 
tax paid on calendar-year returns to the taxable fiscal years 
not constituting a payment by the taxpayer, and (2) 
under the rule in American Hide & Leather Co. v. U. S. 
there would be no refund.—Court of Claims of the United 
States in P. L. Mann v. The United States. No. J-201. 

Refund of 1920 taxes is denied where the claim for re- 
fund filed with the Commissioner and denied by him did 
not set forth the contention, made for the first time in the 
trial before the District Court, that minutes of corporate 
meetings and other papers evidencing corporate liquidating 
distributions purporting to have been executed on Decem- 
ber 31, 1920 (and as to which the 1920 taxes were collected), 
were not actually executed until January 3, 1921. “One of 
the principal requirements of the statute providing for the 
filing of a claim for refund is to advise the taxing authori- 
ties of the demands or claims intended to be asserted, and 
the facts upon which they are based, to the end that the 
Commissioner may pass upon the validity of the claim in 
the light of all the pertinent facts, and thus save unneces- 
sary delay and expensive litigation. The right of the tax- 
payer to sue for the recovery of a tax unlawfully exacted 
and paid is purely statutory, and is available only to those 
who comply with the statutory requirements.”—U. S. Cir- 
cuit Court of Appeals, Eighth Circuit, in Benjamin Carroll 
Taber v. United States of America. Edward Carroll Taber v 
United States of America. Nos. 9304 and 9305. Decision of 
lower court affirmed. 


Corporation Distributions—Where the stipulation of 
facts shows that $100,000 distributed by a corporation to 
its stockholders in 1922 represented that amount paid in 
to the corporation in 1919 and was at all times until its dis- 
tribution carried in a separate account as “contributed sur- 
plus,” the distribution in 1922 can not be considered to be 
taxable to the stockholders as a dividend, even though the 
stipulation of facts further shows that the greater part of 
the contributed surplus was paid in by the stockholders 
from various sums credited to the stockholders’ individual 
accounts on the corporate books from former years’ earn- 
ings and profits of the corporation. “If he [the Commis- 
sioner] contended that the credits on the books did not in 
fact belong to the stockholder and did not constitute a debt 
from the company to the stockholder, and were not under 
the control of the stockholder, he should not have stipu- 
lated that the stockholder paid in this money to the cor- 
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poration. They could not pay in that which they did not 
control.”—U. S. Circuit Court of Appeals, Ninth Circuit, 
in Chester N. Weaver v. Commissioner of Internal Revenue. 
No. 6653. Decision of Board of Tax Appeals, 21 BTA 1283, 
reversed. 


Excise Taxes.—Installment sales of jewelry on which title 
did not pass to the vendee until final payment was made 
are held under Michigan law to have been conditional sales 
and not leases. Where the sales were not completed until 
after February 26, 1926, the effective date of the 1926 Act 
which repealed the excise tax on jewelry, payments of tax 
made on installments collected before that date are re- 
fundable. 

Where monthly returns of excise tax on jewelry were 
filed, but sales of clocks and pearls were omitted, the stat- 
ute of limitations is held not to have run on a counterclaim 
by the United States inasmuch as no returns were filed for 
these articles. The tax was on each sale and not on the 
total sales for the month, and the monthly returns were a 
consolidation of the returns on each article. Furthermore, 
the fact that the omitted items were subject to tax was so 
clearly disclosed on the return forms that the omission 
was plainly intentional and a fraud on the Government. 
Therefore the statute of limitations does not operate as a 
bar. But as no penalty was demanded by the Commissioner, 
none can be collected.—Court of Claims of the United States 
in _— Outfitting Company v. The United States. No. 

.-78. 

Federal Estate Tax.—Gross estate of a decedent who 
died on May 31, 1924, at the age of 92 included the value 
of real estate transferred to his sons in the same month, 
it being held that the transfers were made “in contem- 
plation of death.” At the time of the transfers he was 
fatally ill. “The ‘dominant motive’ in thus without other 
consideration than love and affection in making said trans- 
fers was his consciousness that he was afflicted with a 
fatal malady.”—Court of Claims of the United States in 
Elizabeth M. Kengel, Executrix of John A. Kengel, Deceased; 
and Frank H. Kengel, Individually and in Their Capacity as 
Beneficiaries of the Estate of Joseph Kengel, v. The United 
States. No. K-470. 

Inheritance taxes paid to the State of California under 
the Inheritance Tax Act of 1913, as amended, are not de- 
ductible from the gross estate of a decedent who died 
in 1917, in computing the Federal estate tax under the 1916 
Act. The California statute differs in no-substantial way 
from prior statutes which the highest court of the State 
has uniformly held to impose a tax upon the succession, as 
distinguished from an estate tax. In view of this holding it 
is unnecessary to determine whether the refund claim filed 
by the Alien Property Custodian was timely.—Supreme 
Court of the United States in The United States of America 

v. Barnim Kombst et al. No. 704. Oct. term, 1931. 


The Massachusetts inheritance tax is not deductible from 
gross estate under the Revenue Act of 1916.—District Court 
of the United States, District of Massachusetts, in Lester 
G. Hathaway, Executor, v. Malcolm E. Nichols, Former Col- 
lector. W. Allen Taft, Executor, v. Malcolm E. Nichols, 
Former Collector. Robert .H. Storer, Trustee, v. Andrew J. 
Casey, Former Acting Collector. Sidney E. Shuman et al. v. 
Malcolm E. Nichols, Former Collector. Law Nos. 3502, 3503, 
3505, 3506. 


Gift Tax.—Relinquishment in 1925 of power to alter, 
modify, or revoke trusts created in 1917 does not amount 
to a gift of the corpus in 1925, and the gift tax provisions 
of the 1924 Act, imposing a tax only on transfers made 
during the taxable year, are not applicable. “When he 
relinquished the power of revocation, he did not make the 
gift; that was made when he created the trust in 1917.”— 
U. S. Circuit Court of Appeals, Second Circuit in Murray 
Guggenheim v. Commissioner of Internal Revenue. Decision 
of Board of Tax Appeals, 24 BTA 1181, reversed. 


Income from Property in Receivership—Tax Liability.— 
Income from the sale of oil and gas produced during 1916, 
impounded in the hands of a receiver to await the outcome 
of litigation, is taxable to the oil company when paid to 
it by the receiver in 1917, whether it was on the cash or the 
accrual basis, and regardless of the fact that the litigation 
was not finally settled, in favor of the oil company, until 
1922. In 1916 the receiver held only a part of the oil com- 
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pany’s property and was not required nor permitted to file 
a return for 1916. The oil company was not taxable in 1916 
on an amount it might never receive. But when received 
in 1917, the earnings became taxable. “If a taxpayer re- 
ceives earnings under a claim of right and without restric- 
tion as to its disposition, he has received income which he 
is required to return, even though it may still be claimed 
that he is not entitled to retain the money, and even though 
he may still be adjudged liable to restore its equivalent.”— 
Supreme Court of the United States in North American 
Oil Consolidated v. David Burnet, Commissioner of Internal 
Revenue. No. 575. Oct. term, 1931. This decision affirmed 
that of the Circuit Court of Appeals, Ninth District (decided 
Sept. 15, 1931), amending 50 Fed. (2d) 752, which reversed 
Board of Tax Appeals decision, 12 BTA 68. 

Insurance Companies—Basis for Determining Gain or 
Loss from the Sale of Property.——Supreme Court answers 
“No” to certified question, “Under the Revenue Act of 1928, 
is the basis to be used by an insurance company (other 
than a life or mutual insurance company) in computing ‘gain 
during the taxable year from the sale or other disposition 
of property,’ acquired before and disposed of after January 
1, 1928, its fair market value as of January 1, 1928, the 
effective date of the Act?” 

The Court also answers “No” to certified question, “If the 
basis to be used by an insurance company (other than a 
life or mutual insurance company) in computing ‘Gain dur- 
ing the taxable year from the sale or other disposition of 
property,’ acquired before and disposed of after January 1, 
1928, the effective ‘date of the Revenue Act of 1928, be the 
fair market value of such property as of March 1, 1913, 
or other basis provided by Section 113 of the Act, is the 
quoted provision (Section 204 (b) (1) clause (B)) uncon- 
stitutional because it taxes capital?” 

The basis to an insurance company (other than life or 
mutual) of property disposed of in 1928 which had been 
acquired before 1928 is the cost or March 1, 1913, value, 
under the general provisions of the Act. Section 204 (tax- 
ing insurance companies) is not “a scheme or code of taxa- 
tion complete in itself without reference to the general 
provisions of the act.”—-Supreme Court of the United States 
in Joseph S. MacLaughlin, Collector of Internal Revenue for 
the First District of Pennsylvania, v. Alliance Insurance Com- 
pany of Philadelphia. The Insurance Company of the State 
of Pennsylvania, v. Joseph S. MacLaughlin, Collector of In- 
ternal Revenue for the First District of Pennsylvania. Nos. 
548 and 547. Oct. term, 1931. In effect reversing on the 
_ issue the decision of the District Court, 49 Fed. (2d) 
361. 

Inventory Losses.—Loss resulting from payments made 
in 1919 to dissatisfied customers in settlement of claims 
growing out of a contract of warranty of goods sold in 
1918, is not deductible under Section 234 (a) (14) of the 
1918 Act, such payments not being rebates made in pur- 
suance of contracts entered into at the time of sale, as 
contemplated by the statute. “The purpose of the statute 
was to afford relief to taxpayers growing out of the defla- 
tion of values following the termination of the World War.” 
—Court of Claims of the United States in Holley Carburetor 
Company, a Corporation, v. The United States. No. F-338. 

Losses.—A stockholder transferred part of his common 
stock and all of his preferred stock to an outside party in 
order to induce the latter to manage the corporation and 
liquidate its outstanding obligations. The recipient in 1923 
turned in to the corporation the preferred stock which was 
cancelled. It is held that a deduction is allowable for 1923 
in the amount of the cost of the common and of the 
preferred stock transferred, less the proportionate benefit to 
the taxpayer’s common stock retained resulting from the 
cancellation and retirement of the preferred stock. It 
is further held that the contention pressed in this action— 
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that the transaction was a reorganization on which no loss 
could be claimed—is without merit.—U. S. Circuit Court of 
Appeals, Third Circuit, in Commissioner of Internal Revenue 
v. Helene Baldwin Burdick, Executrix, Estate of Julian Bur- 
dick, Deceased. No. 4699. Oct. term, 1931. 


Net Losses.—Net losses of a corporation for 1925 and 
1926 when it was not affiliated with another corporation can 
not be deducted from the combined net income of the two 
corporations for 1927 when they were affiliated and filed 
a consolidated return, where the corporation that had sus- 
tained the 1925 and 1926 net losses also suffered a net loss 
for 1927.—Supreme Court of the United States in Woolford 
Realty Company, Inc., v. J. T. Rose, Collector. No. 582. 
Oct. term, 1931. Decision of Circuit Court of Appeals, 
Fifth Circuit, 53 Fed. (2d) 821, which affirmed the District 
Court decision, 44 Fed. (2d) 856, affirmed. 


Net loss sustained by two unincorporated associations 
in the year before affiliation with three newly organized 
corporations may not be deducted in a consolidated return 
for the fiscal year ended June 30, 1925, where all the net 
income for that year was attributable to the corporations. 
Woolford Realty Co., Inc. v. Rose followed. The fact that 
one person has at all times been the owner of substantially 
all the stock in all the companies involved is held imma- 
terial—Supreme Court of the United States in Planters 
Cotton Oil Co., Inc., of Waxahachie, Texas et al. v. George C. 
Hopkins, Collector of Internal Revenue. No 672. Oct. term, 
1931. 


Railroads—Taxable Income.—Amount paid to a railroad 
under Section 209 of the Transportation Act of 1920 to 
guarantee a minimum operating income for six months 
after relinquishment of Federal control constituted taxable 
income for 1920 and not a subsidy or gift. Edwards v. 
Cuba R. R. Co., 268 U. S. 628, distinguished Supreme Court 
of the United States in The Texas & Pacific Railway Com- 
pany v. The United States. No. 634. Oct. term, 1931. Deci- 
sion of Court of Claims, 52 Fed. (2d) 1040, affirmed. 

Payment to railroad company under Section 204 of the 
Transportation Act of 1920, covering in part a deficit in 
operating income for that part of the period of Federal 
control during which it operated its own railroad, is income. 
Texas & Pacific Ry. Co. v. U. S., followed. 

Amount paid in 1923 to a railroad company on the ac- 
crual basis under Section 204 of the Transportation Act of 
1920 was income for 1920, the right to the award having been 
fixed by passage of the Transportation Act, and all the in- 
formation that could ever be available in fixing the amount 
of the award being contained in the railway’s books and 
accounts from entries all made prior to March 1, 1920.— 
Supreme Court of the United States in Continental Tie and 
Lumber Company v. The United States. No. 560. Oct. term, 
1931. Decision of Court of Claims, 52 Fed. (2d) 1045, 
affirmed. 


Statute of Limitations——Overpayment for 1917 due to 
plaintiff’s failure to take sufficient depletion and deprecia- 
tion deductions for that year and also due to failure to 
obtain proper adjustment of invested capital in accordance 
with the value of their ore reserves is refundable after ex- 
piration of the statutory period only in the amount resulting 
from the failure to allow adequate deductions for deple- 
tion, under Section 284 (c) of the 1926 Act. “The statute 
of limitations applies to any overpayment caused by matters 
not specified in said Section 284 (c).” The Commissioner 
having already allowed plaintiff's claim in the amount due 
to inadequate depletion, no further recovery is possible.— 
Court of Claims of the United States in Freeport Texas 
Company, Freeport Sulphur Company, Freeport Terminal 
Company, Freeport Town Site Company, Freeport Light, 
Water & Ice Company, Freeport Sulphur Transportation 
Company v. The United States. No. K-452. 

Suits for Refund of Taxes.—In an action against an indi- 
vidual as Collector of Internal Revenue, for refund of in- 
come tax paid in 1924, where the declaration is amended to 
substitute the collector’s predecessor in office and summons 
is served upon the latter more than two years after the 
claim for refund was rejected, an answer in abatement is 
sustained under Section 3226 R. S., which provides that no 
suit for refund may be maintained after five years from the 
date of payment of the tax, unless begun within two years 
after disallowance of the claim for refund. “In Federal 
Courts it seems to be well settled that such an amendment 
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is, in effect, the beginning of a new and independent action.” 
—U. S. District Court, Dist. of Mass. in Third National 


Bank and Trust Company of Springfield v. Thomas W. White, 
Collector. 


Tax-Exempt Income.—Income in 1917 to 1919 derived 
from the sale of oil and gas produced by the lessee from 
school lands owned by the State of California is exempt 
from Federal tax, on authority of Com. v. Coronado Oil & 
Gas Co. (involving Oklahoma school lands), 52 S. Ct. 443. 
—Court of Appeals of the District of Columbia in Bear 
Canon Coal Company v. David Burnet, Commissioner of In- 
ternal Revenue. No. 5051. Decision of Board of Tax Ap- 
peals, 14 BTA 1240, reversed. 


Waivers.— Waivers which the proof shows were executed 
by an officer of the plaintiff corporation and delivered to 
the secretary of the Collector of Internal Revenue for the 
district in which the corporation had its office are held 
not to have been filed with the Commissioner of Internal 
Revenue where there is no evidence in the record to show 
that they were ever delivered to the Commissioner or filed 
in his office. Where, in answer to a letter from the Com- 
missioner requesting that the taxpayer sign and return the 
“inclosed form of waiver” the taxpayer writes that no form 
of waiver was enclosed but expresses its willingness to do 
anything required by the Commissioner, the taxpayer's 
letter does not constitute a new waiver nor an extension 
of one previously filed, to which the letter makes a reference. 
Therefore claims for refund filed after the statutory period 
unless it was extended by a waiver are held not to have 
been timely—Court of Claims of the United States in 
Se (pt aataaaacaia Trust Co. v. The United States. No. 

Waiver filed in December, 1924, extending the period for 
assessment and collection of 1918 taxes, is valid where 
signed by the secretary of the taxpayer under the seal of 
the corporation, the seal being prima facie evidence that it 
was affixed by authority of the corporation. The inference 
in the Government’s favor is held not to be overcome by 
the evidence.—U. S. Circuit Court of Appeals, Sixth Circuit, 
in The Philip Carey Manufacturing Company v. Charles M. 
Dean, Former Collector of Internal Revenue. Decision of 
District Court, 43 Fed. (2d) 369, affirmed. 





Significant Decisions of the Board 
of Tax Appeals 


Bond Discount.—Bond discount should be recovered by 
pro rata deductions over the life of the bonds. 

Where a new issue of bonds is sold and with part of 
the proceeds an earlier issue of bonds is retired, any unre- 
covered bond discount on account of the earlier issue 
should be recovered by deduction in the year of such retire- 
ment.—The East Ninth Euclid Company v. Commissioner, 
Dec. 7565 [C. C. H.], Docket 32227. 


Consolidated Returns.—Consolidated return for 1926 may 
not be filed where, throughout the year 1926, the peti- 
tioner was affiliated with a parent company that filed a 
separate return for its fiscal year ended June 30, 1926, 
and later obtained permission to change its accounting 
period to the calendar year basis, but did not ask permis- 
sion to file a consolidated return with the petitioner. It is 
held that the filing of the separate return by the parent 
corportaion constituted an election which precluded the 
petitioner from the benefits of a consolidated return.— 
James W. Pennock, Jr. v. Commissioner, Dec. 7551 [C. C. H.], 
Docket No. 57266. 


Deductions from Gross Income.—So-called “bonus” ex- 
acted from corporations by the State of Pennsylvania for 
the privilege of increasing authorized capital stock is not 
a tax, and does not constitute an allowable deduction in 
computing taxable net income under Section 234 (a) (3) 
of the 1926 Act——United Gas Improvement Co. v. Commis- 
stoner, Dec. 7555 [C. C. H.], Docket No. 42449. 

Depletion of Oil Wells on the Discovery Basis.—At the 
date of discovery (1923) of an oil well a partnership owned 
an undivided interest in a lease on the property, which 
interest had been acquired at a nominal cost. After dis- 
covery the partnership purchased the outstanding interest 
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for a substantial sum. It is held that under the Revenue 
Acts of 1921 and 1924 depletion may be computed on the 
discovery basis as to the interest owned by the partner- 
ship at the time of discovery and on cost as to the interest 
thereafter purchased. It is held further that under the 
1926 Act depletion slHfould be computed on the percentage- 
of-income basis, without reference to discovery value.—Ed. 
Peterson v. Commissioner; Ida Belle Peterson v. Commis- 
sioner; J. A. McCarty v. Commissioner; Ada McCarty v. 
Commissioner, Dec. 7557 [C. C. H.], Docket Nos. 36066, 
42020, 36093, 42027, 36092, 42021, 36067, 42029. 


Estates—Federal Income Tax Liability—(1) Legal ex- 
penses incurred and paid in 1925 by the executors of an 
estate in process of administration in defending an action 
for additional Federal estate tax are held not to be an 
allowable deduction in determining net income of the 
estate for taxable year. Although the decedent died in 
1918, the estate was still in process of administration be- 
cause of the suit, and the expense was held to be a charge 
against the corpus of the estate. Grandin et al., 16 BTA 
515, and Chicago Title & Trust Co., et al., Trustees, 18 BTA 
395, distinguished by reason of the fact that in the present 
case the estate was not engaged in business, so that the 
expenses can not be deductible as ordinary and necessary 
business expenses. 

(2) Basis for gain or loss upon sale by executors in 
1925 of stock acquired by the decedent before March 1, 
1913, is the value at the time of decedent’s death in 1918, 
and not the cost to the decedent or the March 1, 1913, 
value. Straight, 7 BTA 177 followed. [The Board refuses 
to follow the decision of the Court of Claims in Elmhirst, 
Exrx. v. U. S., 38 Fed. (2d) 915, cert. denied, 273 U. S. 
915, which involved the same tax, after payment, that was 
the subject of appeal in the Straight case.]—James C. Ayer 
et al., Trustees, Estate of Frederick Ayer, v. Commissioner, 
Dec. 7561 [C. C. H.], Docket No. 43862. Black dissents 
on issue (1), with opinioh to the effect that the legal ex- 
penses were deductible business expenses under the deci- 
sions in Com. v. Wurts-Dundas, 54 Fed. (2d) 515 and the 
cases distinguished by the Board, being paid “in the course 
of carrying on the business of the estate.” 


Excess Profits Tax—Invested Capital— (1) Amounts ex- 
pended for special advertising of brand goods in 1909 to 
1916 and charged to expense in those years may not be 
restored to invested capital for 1920, because of lack of 
proof of the increase in sales which was directly attributable 
to the petitioner’s trade-marked goods, no record having 
been kept of such goods separate from the bulk sales. 

(2) Sums paid in 1904 in the amount of $30,000 for 
the use of a trade name and cancellation of a burdensome 
contract, and $10,000 for worthless assets of three com- 
peting companies, purchased to eliminate competition, may 
not be restored to invested capital as good will. It was 
not shown what part of the $30,000 represents the amount 
spent for the use of the trade mark or that any good will 
was acquired by the purchase of the competing companies 
which had not been operating at a profit. 

(3) Special assessment is denied a candy company, no 
abnormality sufficient to warrant its allowance existing in 
invested capital or income by reason of the denial of 
restoration to invested capital of amounts spent for adver- 
tising or good will, which amounts were not substantial 
as compared with the invested capital allowed. The same 
applies to claimed overstatements of income.—Sweet Candy 


ay Commissioner, Dec. 7569 [C. C. H.], Docket No. 


Federal Estate Tax.—1. The value of property held 
by decedent and his wife as tenants by the entirety since 
before the effective date of the Revenue Act of 1916 is 
within the gross estate. 


_ 2. The law of a State in respect of its taxing power or 
its taxing statutes does not control the determination of 
Federal estate tax. 


3. The proceeds of life insurance policies in which de- 
cedent reserved until his death the right to change the 
beneficiary are within the gross estate. 

4. The proceeds of life insurance policies in which the 
decedent, having in 1916 irrevocably designated the primary 
beneficiary of an annuity to be paid out of the proceeds 
after his death, reserved the right to designate the con- 
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tingent beneficiaries, are within the gross estate.—Sally S. 
Levy et al., Executors, Last Will mh Testament of Joseph 
M. Levy, Deceased, v. Commissioner, Dec. 7531 [C. C. H.], 
Docket No. 35226. Miss Mathews dissents from the ma- 


jority opinion in so far as it holds that there should be © 


included in the gross estate the value of the estate by the 
entirety created in 1914 and the proceeds of the 44 insur- 
ance policies in which the decedent’s right to change the 
beneficiary was revoked on May 1, 1916. Arundell agrees 
with the dissent. 


Life Insurance Companies.—(1) Loss claimed in 1927 
for the destruction by flood of a levee on petitioner’s prop- 
erty is denied where the evidence does not show whether 
the levee was actually owned by petitioner or was the 
property of the levee district which maintained it. 

(2) Loss sustained in 1927 on buildings and land de- 
stroyed by flood is not deductible by a life insurance com- 
pany, Sections 242-245 of the 1926 Act, under which its 
tax liability is computed, containing no provisions for the 
deduction of losses. 

(3) Section 245 (b) of the 1926 Act is unconstitutional 
in so far as it requires that no deduction shall be made of 
taxes, expenses and depreciation in respect of real estate 
owned and occupied in whole or in part by a life insur- 
ance company unless the rental value of such real estate 
be included in gross income in computing taxable net 
income. Independent Life Insurance Co. of America, 17 B. 


T. A. 757 (similar provisions of 1921 and 1924 Acts) fol-’ 


lowed. (Appeal pending in CCA-6).—Jefferson Standard 
Life Insurance Co. v. Commissioner, Dec. 7552 [C. C. H.], 
Docket No. 43199. 


Loss by Parent Company from Insolvency of Subsidiary. 
—(1) Where, in 1920 petitioner’s subsidiary was insolvent, 
and petitioner caused it to discontinue business and as- 
sumed its liabilities, it is held that petitioner is entitled to 
deduct the cost of its stock in the subsidiary as a loss 
sustained in 1920; that petitioner is entitled to a bad debt 
deduction in the amount owed to it by the subsidiary; and 
that the amount estimated to be necessary to redeem trad- 
ing stamps issued by the subsidjary is deductible as an 
accrued expense. The worthlessness as to the subsidiary 
is held to break the affiliation as fully as would a sale, 
either of which is to be considered as occurring outside 
the period of affiliation, on the authority of Manatee Crate 
Co., 22 BTA 996 [Dec. 6829].—Houghton & Dutton Co. v. 
Commissioner, Dec. 7571 [C. C. H.], Docket No. 24883. 


Losses.— Whether or not there has been an abandonment 
of a business enterprise in a particular year, depends on 
the intention of the owner, coupled with the act of aban- 
donment, both to be ascertained and determined from all 
the facts and circumstances. Belridge Oil Co., 11 B. T. A. 
127, followed. The abandonment of the enterprise men- 
tioned in (1) is held, on the evidence, to have occurred 
in 1921, rather than in 1920 as contended by the Commis- 
sioner. The fact that petitioner entered certain capital 
assets on its books as “National Investment, December 
31, 1918, second issue $101,655.99, third issue $101,656” does 
not bind petitioner to an election to take these amounts 
as deductions in 1919, when the second issue of the direc- 
tory was published and in 1920 when the third edition of 
the directory was published. A taxpayer has no right to 
elect the year in which he will take a loss on capital assets. 
His right to take such loss depends upon certain identifiable 
events which he must establish in fixing the loss in the 
year when he seeks to take it as a deduction. The Dan- 
ville Press, Inc., 1 BTA 1171; Frischkorn Real Estate Co., 21 
BTA 965, followed.—Reuben H. Donnelley Corp. v. Com- 
missioner, Dec. 7578 [C. C. H.], Docket No. 22698. 

Loss sustained in 1923 from the racing and breeding of 
horses is held deductible, the operations being held to have 
been entered into for profit on the evidence —Marshall 
eed v. Commissioner, Dec. 7579 [C. C. H.], Docket No. 

6908. 

Sternhagen, dissenting: “In my opinion, the evidence is 
not sufficient to establish that the petitioner’s place on 
Long Island or his racing and breeding of horses was a 
trade or business. Furthermore, the artificial accounting 
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by which petitioner's consumption of his own produce is 
made to appear like a sale and purchase, should have no 
legal weight, even although it may afford useful or inter- 
esting statistics, as many household accounts do. Cf. Louise 
Cheney, 22 B. T. A. 672.” Arundell and Murdock agree with 
this dissent. ‘ 

Love, dissenting: ‘I dissent from the prevailing opinion 
because the record fails to convince me that a man of 
Field’s known and recognized business experience and 
sagacity would invest the amount of capital which the rec- 
ord shows he put into the ‘Caumsett Farm’ in an enter- 
prise of that kind, expecting it to prove a profitable 
investment, from a financial standpoint. His ambitions and 
motives evidently were along other lines.” 


Net Loss.—“Net loss” was not sustained by an individual 
in 1923 as the result of sale of his stock in a canning com- 
pany, even though he was the principal stockholder and 
gave one-half of his time to serving the company as presi- 
dent, treasurer, general manager, and director, and even 
though he spent about one-fourth of his time in the pur- 
chase of stock and bonds. “The decedent’s loss did not 
result from the operation or winding up of the T. A. Snider 
Preserve Company business nor was this business regu- 
larly carried on by him in 1923. The corporation carried 
on its own business. It was engaged in the business of 
packing and canning food products. The decedent’s loss 
did not result from the business of packing and canning 
food products but resulted from the sale of some stock. 
His was a capital investment loss. The corporate entity 
may not be disregarded in this connection. The corpora- 
tion, for all we know, may have had a profitable year in 
1923, but in any event, the loss in question did not result 
from the operations of that company during the year. 
* * * The Preserve Company stock was not an asset 
used in the conduct of the business of buying and selling 
stocks and bonds, but was an asset: quite apart from that 
business and held for an entirély different purpose and 
under different circumstances. It had no relation whatever 
to that business. Some of the capital assets used in the 
conduct of that business were shares of stock similar to 
the Preserve Company stock, but there the similarity ends. 
Under such circumstances we hold that the loss did not 
result from the operation of a business of buying and sell- 
ing securities regularly carried on by the decedent.”—IVade 
L. Street, Minnie Livingston, and Jennie L. Mahon, as Ex- 
ecutors of the Last Will and Testament of Jefferson Living- 
ston, Deceased, v. Commissioner, Dec. 7563 [C. C. H.], 
Docket No. 39515. 


Property Transfers.—Wife of taxpayer is held taxable 
on one-half of profit from sale of realty in 1925, where 
an undivided one-half interest in the property (the subject 
of an accepted option to sell), pursuant to an intention 
expressed previous to the acquisition of the property, had 
been deeded by taxpayer to his wife, both executing the 
contract to sell and the deed to the purchaser, and where 
the purchase money was paid in two checks of equal 
amounts, one being drawn and delivered to the wife, who 
reinvested the proceeds in her own name and has always 
retained all beneficial interest therein. It is held that there 
was an effective gift of half the corpus of the property. 
“The transfer of the undivided one-half interest in the cor- 
pus of the property preceded the sale. This transfer was 
of a very real interest in the property itself and was not 
a mere assignment of income. The present case presents 
a consistent treatment—an expressed intention to deed half 
the property to the wife, the deed in pursuance of the 
intention, the joining of both husband and wife in the con- 
tract to sell and the consequent deed, the individual pay- 
ments to each and the permanent retention of the proceeds 
by each.”—Leonard Marshall Wright v. Commissioner, Dec. 
7562 [C. C. H.], Docket No. 45508. 


Reorganizations.—(1) Reorganization in 1923 when an 
Illinois corporation was succeeded by a Delaware corpora- 
tion resulted in taxable income to the petitioners as stock- 
holders under the provisions of section 202 (e) of the 192! 
Act as amended. Petitioners received preferred stock of 
a par value of $1,000,000 and common stock of a par valuc 
of $500,000, together with $500,000 in cash. The contention 
that the stock did not have a readily realizable market 
value because of an agreement as to sale in the event of 
the father’s death is without merit, there being no restric- 
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tion on sale at the time of the reorganization. The claim 
that the value of the Illinois corporation stock exceeded 
the value of the stock and cash received therefor, as shown 
by earnings for the preceding five years is held erroneous 
because the computation included earnings partly attribut- 
able to a partnership between petitioners existing before 
and continuing after the Illinois corporation was formed. 
On all the evidence the Board concluded that the stock 
of the Delaware corporation had a readily realizable mar- 
ket value at least equal to that of the Illinois corporation, 
and the cash received in the reorganization constituted 
capital gain —Geo. W. Griffiths v. Commissioner; John Grif- 
fiths v. Commissioner, Dec. 7546 [C. C. H.], Docket Nos. 
42498, 43074. 


Security Syndicates—Tax Liability—1. In September, 
1926, petitioner invested $100,000 in a syndicate or pool 
for the purpose of buying certain stock, which the vendors 
agreed to repurchase at a specified price, and as a guar- 
anty of their agreement deposited a like number of shares 
of the stock purchased with the syndicate manager. In 
December, 1926, the vendors, being unable to repurchase 
the stock, paid to the syndicate $3 per share as a “present 
profit * * * in the transaction”; the petitioner received 
$19,354.80 of the amount so paid. Held, there being no 
sale of the stock and no diminution of the petitioner’s 
capital investment in 1926, he realized a profit in the amount 
of the distribution received in 1926. 

2. In 1927 there were distributions of cash and stock, 
by which petitioner received $138,709.60 in cash and 2,150 
shares of stock. The syndicate or pool was liquidated. 
Held, the excess of the amount of the cash and the fair 
market value of the stock over the amount of petitioner’s 
capital investment, constituted profit in 1927. 

3. In May, 1927, the duly appointed receivers for the 
corporation, whose stock had been dealt in by the syndi- 
cate or pool, threatened to sue petitioner for treble the 
amount of his profits, charging that he and his associates 
had violated the usury laws of the State of California. 
In order to avoid such a suit and in settlement of all 
claims that might arise against him in connection with the 


THE TAX MAGAZINE 229 


stock pool transactions, petitioner surrendered to the re- 
ceivers all of the cash profits and stock which he had re- 
ceived. Held, petitioner sustained a deductible loss in the 
amount of the cash and fair market value of the stock 
so surrendered in 1927—W. R. Hervey v. Commissioner, 
Dec. 7545 [C. C. H.], Docket No. 46806. 


Statute of Limitations.—Statutory period of limitation 
for assessment had not run on October 10, 1928, where a 
return for a fiscal year ended April 30, 1925, was filed pur- 
suant to the 1924 Act on July 15, 1925, and a return for 
the same period showing increased tax was filed pursuant 
to the 1926 Act and T. D. 3843 on May 14, 1926. “We 
agree with the Commissioner that the return filed May 
14, 1926, was the original return required under the 1926 
Act to start the three-year period of section 277 (a) (1). 
We held in John Wanamaker Philadelphia, 8 B. T. A. 864, 
and in Hutchinson Company, 14 B. T. A. 367, that a return 
filed under one act would not start the period of limita- 
tion provided in a later act if additional tax was due under 
the new act for the period covered by the return. Other 
Board decisions to the same effect are [etc.].” 

Van Fossan, dissenting: “The principle announced in the 
decisions of the Board on which the prevailing opinion 
in these cases is predicated has been considered by the 
Court of Appeals of the District of Columbia and the Cir- 
cuit Courts of Appeal in three of the cases cited and in 
each instance the Board has been reversed. Valentine- 
Clark Co., 14 B. T. A. 562; reversed, 52 Fed. (2d) 346; Isaac 
Goldmann Co., 17 B. T. A. 1103; reversed, 51 Fed. (2d) 427; 
Myles Salt Co., 18 B. T. A. 742; reversed, 49 Fed. (2d) 232. 
On further consideration of the merits of the issue in- 
volved, I am convinced that the Board has been in error 
in all of these cases and that the petitioners should pre- 
vail.” Goodrich agrees with this dissent—National Paper 
Products Co. v. Commissioner; Zellerbach Paper Co. v. Com- 
missioner, Dec. 7575 [C. C. H.], Docket Nos. 41758, 41759. 


Transferees, Tax Liability—(1) Corporation formed by 
the consolidation of three prior corporations under the 
Business Corporation Law of New York is liable for all 
debts and liabilities of the consolidating corporations, in- 
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cluding Federal taxes, in the same manner as if incurred 
by it. The consolidated corporation is directly and prim- 
arily liable for the deficiencies in tax of its components 
as taxpayer, but is not setondarily liable as a transferee 
of assets under section 280 of the 1926 Act. Liability as 
transferee does not arise until it is shown that the tax 
can not be collected from the one primarily liable as tax- 
payer. See Art. 1231 at 7 1544.085 Vol. II. 


(2) Waiver as to collection of a definite amount previ- 
ously assessed for 1919 signed after the statutory collection 
period and after the enactment of the 1928 Act but before 
January 1, 1929, is valid under the express terms of Sec- 
tion 506 (b) of the 1928 Act. Although signed by the 
consolidated corporation as agent for the old company the 
fact remains that it was acting solely as principal in its 
own behalf and for its own benefit. Waiver for 1917 to 
1920 which expired on December 31, 1926, signed as above, 
did not extend the period to the date of mailing the de- 
ficiency notice herein (March, 1927) involving deficiencies 
of the old companies, inasmuch as the waiver covered the 
new corporation’s liability as taxpayer and not as trans- 
feree, and therefore the one-year extension in section 280 
of the 1926 Act is inapplicable. Deficiencies for those years 
are barred. Waiver for 1921, signed in the same manner, 
extending the time to December 31, 1927, is valid. 


(3) Deficiency notice unsigned by the Commissioner or 
anyone else is valid. There is no provision in the statute 
for signature on such a notice. The statute is complied 
with if the Commissioner determines the deficiency and 
mails a notice thereof.—Oswego Falls Corp. v. Commissioner, 
Dec. 7572 [C. C. H.], Docket Nos. 32673, 34352, 28301. 


Trusts.—A corporation selling lots from a tract gave 
assurance that each lot owner would for 21 years have 
the privileges of a golf course and club house in the tract 
and stated that $100 of the price of each lot would be 
used to maintain such golf course and club house. Held, 
that no trust existed in respect of such $100 and that such 
$100 is within the corporation’s gross income.—Mt. Ply- 
mouth Corporation v. Commissioner, Dec. 7533 [C. C. H.], 
Docket No. 4209. Trammell dissents. 

Where the settlors of a trust were the owners of a large 
estate consisting of cotton gins, oil wells, farm lands, 
ranch property, etc., and desired to make a donation to 
their children and conveyed all their property to trustees 
for the equal benefit of their said children, after reserving 
to themselves a child’s part, and conferred upon the trus- 
tees the power to hold, manage, and operate the property 
and to sell, invest and reinvest, and prohibited the bene- 
ficiaries from selling or otherwise disposing of their shares 
of the trust estate, and no beneficial certificates were issued 
to the beneficiaries and other corporate forms were not 
observed, the trust thereby created is not an association 
taxable as a corporation but is a fiduciary taxable under 
section 219 of the applicable Revenue Acts. Wilson Syndi- 
cate Trust, Dec. 4627, 14 B. T. A. 508, affirmed 39 Fed. 
(2d) 43; Wilson Trust, Dec. 6255, 20 B. T. A. 549, followed. 


2. Where the original trust deed operative for two of 
the taxable years, contains a provision giving the trustees 
an option to declare dividends out of any profits that may 
accrue to said estate, which may be paid to each of the 
beneficiaries or retained in the business as the trustees 
may determine, the question whether the income shall be 
accumulated or distributed is one which rests within the 
discretion of the trustees, and whether the income is tax- 
able to the fiduciary or is taxable to the beneficiaries de- 
pends upon the way the trustees exercise their discretion. 
—IlVilliam E. Scripps et al., Trustees, Dec. 182, 1 B. T. A. 
491, followed. 


3. Where early in 1924 a supplement to the original 
trust deed became effective which required the trustees 
to make annual distribution of income to the beneficiaries, 
the income of the trust thereafter is taxable to the bene- 
ficiaries and not to the fiduciary and this is true whether 
the income was actually distributed or not. Estate of Henry 
Mayer, Dec. 5290, 16 B. T. A. 1164, followed. 

4. Where in the taxable years in which the income is held 
to be taxable to the trust, dividends are received from 
corporations, these dividends should be added to the in- 
come of the trust and are taxable at surtax rates.—Guitar 
Trust Estate v. Commissioner, Dec. 7535 [C. C. H.], Docket 
No. 35102, Marquette and Seawell dissent, without opinion. 
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Rulings of the Bureau of Internal Revenue 


Banks in Receivership—Filing of Returns.—Where the 
receiver in the cases of closed State banks, who is a 
special deputy representing the secretary of banking, re- 
quires persons obligated to these banks to keep up all 
interest and other payments, ‘the special deputy, as a re- 
ceiver in control of the business and property of such 
banks, rather than the officers, should file income tax 
returns for the banks, subject to the provisions of I. T. 
2264 (C. B. V-1, 100), where any bank is entitled to the 
benefit of section 22 of the Act of March 1, 1879. Such 
returns should include the income for the entire taxable 
year, regardless of whether such income was received by 
the bank prior to the date it closed or by the special deputy 
while he was in charge of the bank. I. T. 2092 (C. B. 
III-2, 253) and I. T. 2193 (C. B. IV-2, 85) and all other 
rulings in so far as they may be inconsistent with this con- 
clusion are revoked.—l. T. 2626: X1-21-5485 (p. 3). 


Compensation of State Officers and Employees.—The 
compensation of the taxpayer as director of parks and 
forestry of the city of , Kans., was not received as 
an officer or employee of a political subdivision of a State 
engaged in the exercise of an essential governmental func- 
tion and such compensation is subject to the Federal in- 
come tax.—I. T. 2627: XI-21-5486 (p. 5). 


Involuntary Conversions of Property—Recognition of 
Gain or Loss.—In the case of an involuntary conversion of 
property the net amount of the award was 4.72% dollars, 
the March 1, 1913, value 1.92% dollars, the tentative gain 
2.80% dollars, and the replacement expenditures 2.52% dollars. 

Held, that under Section 112(f) of the Revenue Act of 
1928 the gain recognized “in an amount not in excess of 
the money which is not so expended” is 2.20% dollars.— 
I. T. 2623: XI-18-5467 (p. 2). 


Taxes—Deduction from Gross Income.—The fees paid 
by the M Corporation for filing articles of incorporation 
under Section 176(1) of the Ohio General Code are deductible 


as taxes under Section 23(c) of the Revenue Act of 1928. 
—I. T. 2625: XI-20-5479 (p. 2). 


Withholding Tax at the Source.—A ruling is requested 
upon several questions arising in connection with the pay- 
ment of royalties to a nonresident alien author. 


The questions and the replies thereto are as follows: 


1. Normally the M Company (an American publishing company) 
deducts a 5 per cent income tax when paying royalties to a nonresident 
alien author. In case such author visits the United States and during 
his stay here is paid an amount representing royalties already earned, 
or is pe an amount representing future royalties on a new book, 
shall the M Company deduct the tax of 5 per cent? 

‘x* * * * 





the M Company is required to withhold a 
tax of 5 per cent from royalties advanced to a nonresident 
alien author, and the author is required to report such roy- 
alties as income for the year in which received by him. 
The M Company should furnish the nonresident alien 
author who is visiting in the United States with a memo- 
randum showing the name of the author, the date of the 
payment, and the amount of tax withheld, so that the 
author, prior to his departure from the United States, 
may exhibit such memorandum to the internal revenue 
officer when making an application for a certificate of 
compliance with the income tax law. (See section 147(e) 
of the Revenue Act of 1928.) 


2. In the event that the same author, instead of receiving the 
check, requests the M peo gd to deposit such check to his account 
in an American bank, shall the M Company deduct the tax before 


making the deposit? 

A check, representing royalties, deposited to a nonresi- 
dent alien’s account in an American bank is the payment 
of income the same as if the check were forwarded direct 
to the alien abroad. Under such circumstances, the M 
Company is required to withhold a tax equal to 5 per cent 
of the amount of income represented by the check. 

3. If an alien author residing abroad directs the M Company to 


deposit all checks for his royalties in an American bank, shall the M 
Company deduct the 5 per cent before depositing? 


The answer to the second question is applicable. 

4. A nonresident alien author making a lecture tour in the United 
States is ped for his services while in this country. Is that author 
required, before leaving the country, to personally declare such income 


and to pay the United States income tax on such earnings, or is the 
tax withheld by the promoters of his lecture tour? 


The income which a nonresident alien author on a lec- 
ture tour in the United States receives for his services 1s 
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subject to withholding at the rate of 5 per cent. * * * 
The author, whether or not tax has been withheld from 
his income, is required to obtain a certificate of compliance 
before departing from the United States. He will be re- 
quired to declare his income for the three preceding years 
from sources within the United States, as well as his entire 
income from sources within the United States for his tax- 
able period—that is, from January 1 up to and including 
the last day of the month preceding that of his intended 
departure. In computing his income tax liability credit 
is allowed for the amount of tax withheld at the source, 
and if any additional tax is due it will be collected before 
he departs from the United States. 

5. A nonresident alien author is represented in this country by a 
resident agent, to whom all royalty payments are made. ho is re- 
sponsible for the withholding of the income tax, the publisher or the 
author’s agent? 

If the publisher is aware of the status of the author to 
whom he pays royalties through an agent in the United 
States—that is, that the author is a nonresident alien—the 
publisher is required to withhold a tax equal to 5 per cent 
of the royalties paid to the resident agent. Otherwise the 
duty of withholding the tax will devolve upon the agent. 
—I. T. 2624: XI-19-5472 (p. 2). 


Taxation of Federal and State 


Instrumentalities 

(Continued from page 210) 
ment should not be extended. With the increasing de- 
mands upon the state governments it has been found 
necessary to adopt different methods of taxation from those 
which obtained a half century ago, not only for the pur- 
pose of raising additional revenue, but also more equitably 
to distribute the tax burden and to conform the methods 
of taxation to changed conditions. An extension of the 
principle of exemption of federal instrumentalities will 
greatly hamper the states in the employment of those just 
and equitable means of taxation, will compel them to adopt 
other methods of taxation or retain those formerly em- 
ployed but which are no longer consonant with present 
conditions, and thus will cause inequalities in the tax bur- 
den and will relieve individuals and corporations who are 
in no real sense part of the governmental machinery and 
not entitled to protection as such, from the just burden of 
government. 


It is usually idle to speculate as to how far the 
Court will carry a new doctrine such as the one 
postulated in the Fox Films case. The language of 
that case was not as broad as that used in the First 
Nat. Bank of Boston v. Maine, also decided at this 
term of the Court, which case definitely established 
the doctrine against double taxation. However, it 
is to be hoped that the new doctrine announced for 
instrumentalities will follow the arguments of coun- 
sel for the State of Georgia. There seems to be no 
longer any substantial reason for exempting em- 
ployees of one government from their share of the 
expenses of carrying on another government from 
which they derive protection. A Federal employee 
must pay Federal taxes—there being nothing in the 
Constitution forbidding Congress to reduce his salary 
while in office. There seems to be no reason why his 
salary should be increased at the expense of the state 
in which he resides, to whose schools he sends his 
children, and to whose benefits and protection he is 
entitled equally with a private citizen, earning the 
same income, but paying for the support of his gov- 
ernment. The power to tax is not the power to 
destroy where the tax falls on all alike in a broad 
class. It is not difficult to see a controlling distinc- 
tion between a tax on a national bank, where there 
is none on state banks, and a tax on all citizens 
earning a certain income annually. It is only where 
there is discrimination that the doctrine of McCulloch 
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v. Maryland should be applied to employees of the 
government. The exemption should be limited to 
property and income gf the government. The re- 
striction put on the old doctrine by the Oil Corp. v. 
Bass case should be the rule to be followed. 

The Coronado case appears to be the only one 
decided in the past term which casts doubt on the 
extent to which the Court will go in furtherance of 
its new doctrines. Perhaps the explanation given 
above will eliminate that case from further con- 
sideration as a hindrance to better reasoning and 
sounder economical and social taxation principles. 
The welfare of the social order will be best served 
by a test which determines whether a tax is really 
a burden on the government—whether the tax is 
really an attempt to destroy the sovereignty of an- 
other government, or whether there is really any 
discrimination involved in the attempts of one gov- 
ernment to equalize taxation. 


New Provisions of the Revenue Act of 1932 
(Continued from page 203) 


Information Returns 


Information returns are required for payments of $1,000 
or more, instead of $1,500 as previously. The regulations 
under the 1928 Act did not require information returns 
to be filed where less than $3,500 was paid to a married 
person living with husband or wife. Although neither the 
1928 Act nor the 1932 Act contain such an exception, it 
is probable that the new regulations will not require infor- 
mation returns where payments of less than $2,500 have 
been made to a married person.—Sec. 147. 


Administrative and General Provisions 


With reference to adjustments of railroads’ tax liabilities 
to conform to recapture payments, Sec. 1107 requires that 
the Interstate Commerce Commission certify recapture 
payments to the Commissioner, who shall determine any 
deficiency or overpayment. The Commissioner is empow- 
ered to assess any deficiency or to make any overpayment 
within two years from the date of certification, and, in 
the case a claim has been filed, later to make credits or 
refunds. 

Clarification of the period of limitation on prosecutions 
for internal revenue offenses is made by Sec. 1108 to 
remedy the effect of the decision of the Supreme Court 
in U. S. v. Scharton, 52 S. Ct. 416. The six year period of 
limitation applies to (1) offenses involving the defrauding or 
attempting to defraud the United States or any agency 
thereof, whether by conspiracy or not, and in any manner, 
(2) the offense of willfully attempting in any manner to 
evade or defeat any tax or the payment thereof, and (3) 
the offense of wilfully aiding or assisting in, or procuring, 
counseling or advising the preparation of false returns. 
The six year period also applies to offenses arising under 
Section 37 of the Criminal Code, where the object of the 
conspiracy is to attempt in any manner to defeat or evade 
any tax or the payment thereof. The provision applies 
to offenses whenever committed, except those offenses 


prosecution of which was barred before the enactment of 
the 1932 Act. 


Estate Tax 


[N addition to the estate tax levy under the Revenue Act 
of 1926, a supertax, which more than doubles the rates 
under the prior law, is imposed. Moreover, the exemption 
is reduced from $100,000 to $50,000. 

On the net estate in excess of the exemption the tax 
begins at 1 per cent on the first $10,000 and increases by 
brackets until a maximum of 45 per cent is reached on 
net incomes of more than $10,000,000. As above indicated, 
the excess over the rates in the 1926 Act (applicable until 
the passage of the 1932 Act) is imposed as a supertax. 
The 80 per cent credit for State inheritance taxes is not 
applicable to the tax which is in excess of that levied 
under the 1926 Act. 


June, 1932 








_ In case of undue hardship the Commissioner is author- 
ized to extend the time for payment of the estate tax 
shown on the return not to exceed 4 years, or for 


payment of a deficiency found az the 
a maximum of four years.—Sec. 808 

The estate tax rates imposed by the new law apply to 
all estates of individuals dying after 5 p. m., eastern stand- 
ard time, June 6, 1932.* 


Gift Tax 


QUPPORTING the estate tax is a gift tax, with rates be- 
ginning at three-fourths of 1 per cent on the first 
$10,000 of net gifts, in excess of the specific exemption of 
$50,000, and increasing by brackets until a rate of 3314% 
on net gifts in excess of $10,000,000 is reached. Gifts of 
$5,000 or less each are not taxable. The rates throughout 
are approximately three-fourths as high as the estate tax rates. 

The tax is cumulative. It is computed each year on 
the aggregate sum of all the gifts made since the enact- 
ment of the 1932 Act, and from such tax is deducted the 
tax for preceding years. There is only one specific exemp- 
tion of $50,000, parts of which may be used as needed or 
as desired. Returns are due each year at the same time 
and place as for the donor’s income tax return. 

Gifts made in trust, the donor reserving the power to 
change the beneficiary of the trust, such power being re- 
served either for himself alone or in conjunction with 
others, are not subject to the gift tax until the donor re- 
leases his power over the trust.—Sec. 501. 

The gift tax applies to gifts made after midnight, 
June 6, 1932. 


Manufacturers’ Excise Taxes 


T HE excise taxes levied by the new law are effective on 
all sales made after midnight, June 20, 1932, and con- 
tinue in effect until July 1, 1934, except for- automobiles 
and automobile parts and accessories, and tires and inner 
tubes, on which the tax terminates on July 31, 1934, and 
gasoline, the tax on which is effective to July 1, 

AUTOMOBILES.—Automobile truck chassis and automobile 
truck bodies, 2% (sale of automobile truck considered as 
a sale of the chassis and of the body); other automobile 
chassis and bodies and motorcycles, except tractors, 3% 
(sale of an automobile considered to be a sale of the 
chassis and of the body). The taxes on truck and automo- 
bile chassis and bodies do not apply if sales are made to a 
manufacturer or producer of trucks or automobiles to be 
sold by such vendee. The latter for purposes of the tax is 
considered the manufacturer or producer. 

Brewer’s Wort.—Taxable at 15 cents a gallon. 

CaMERAS.—Cameras under 100 pounds, except aerial 
cameras, 10% of manufacturers’ price. 

CANDY AND CHEWING GuM.—2% of manufacturers’ sales 
price. 

FIREARMS.—Firearms, shells and cartridges, 10% of selling 
price. 

Furs.—Articles made of fur on the hide or pelt or of 
which any such fur is the component material of chief 
value, 10% of the price for which sold. 

GASOLINE.—1 cent a gallon, paid by producer or importer. 

GRAPE CONCENTRATE, EVAPORATED GRAPE JUICE AND GRAPE 
Syrup.—Taxable at 20 cents a gallon if containing more 
than 35% of sugars by weight. 

JEweELry.—Tax of 10% of sales price imposed upon all 
articles commonly or commercially known as jewelry, 
whether real or imitation; pearls, precious and semiprecious 
stones, and imitations thereof; articles made of, or orna- 
mented, mounted or fitted with, precious metals or imita- 
tions thereof or ivory (not including surgical instruments 
or silver-plated ware, or frames or mountings for spectacles 
or eye glasses); watches; clocks; parts for watches or 
clocks sold for more than 9 cents each; opera glasses; 
lorgnettes; marine glasses; field glasses; and binoculars. 
Any article used for religious purposes or any article (other 
than watch parts or clock parts) sold for less than $3 is 
exempt from the tax. 

Liguip Matt, Matt Syrup AND MALt Extract.—Taxable 
at 3 cents a pound unless sold to bakers or producers of 
malted milk, medicinal products, foods, cereal beverages or 
textiles. Liquid malt containing less than 15% of solids 
by weight is taxable as brewers’ wort. 


ommissioner for 


* Ruling of the Bureau of Internal Revenue. 
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LuBRICATING O1ts.—All grades of lubricating oil, 4 cents 
a gallon; tax does not apply to imports which are subject 
to special tax. 

MATCHES.—2 cents a thousand if wooden; paper matches 
sold in books, %4 cent a thousand. 

MECHANICAL REFRIGERATORS.—Rate of 5% applies to refrig- 
erators and refrigerator components. 

PHONOGRAPH REcorDS.—5% of manufacturers’ price. 

Rapio Sets.—Sets and parts taxable at 5%. 

Sort Drrnxs.—Cereal beverages or substitutes, 114 cents 
a gallon; unfermented fruit juice, containing 35% or less 
of sugars by weight, 5 cents a gallon; all other unfermented 
fruit juices, carbonated beverages, imitation fruit juices, 
2 cents a gallon; still drinks (except grape juice) containing 
less than % of 1% of alcohol by volume, ready for con- 
sumption as beverages (except natural or artificial mineral and 
table waters and imitations thereof, and pure apple cider, 
2 cents a gallon; mineral waters sold at over 12% cents a 
gallon, 2 cents a gallon; finished or fountain syrups, 6 cents 
a gallon (if used in manufacture of carbonated beverages 
sold in bottles or closed containers, 5 cents a gallon); 
carbonic acid gas, 4 cents a pound. 

SportING Goops.—Rate of 10% on manufacturers’ price. 
Canoe cushions and football goals specifically exempt. 

TIRES AND TuBEs.—On rubber tires, 2% cents a pound; 
inner tubes, 4 cents a pound. If tires and tubes on which 
this tax has been imposed are sold as part of a motorcycle, 
or automobile, or truck, there shall be credited against the 
excise tax on the motorcycle, automobile, or truck, 2 or 3%, 
according to the excise tax rate on the vehicle, of the pur- 
chase price of such tires and tubes. 

TorLeT PREPARATIONS.—1 oilet preparations, enumerated in 
Sec. 603, other than tooth and mouth washes, dentifrices, 
tooth pastes and toilet soaps, 10%; tooth and mouth washes, 
dentifrices, tooth pastes and toilet soaps, 5%. 






























Miscellaneous Taxes 


ApmiIssions.—Rate is 10%, with exemption of 40 cents. 
Where tickets are sold at more than regular admission 
prices a flat 10% on the excess is imposed. Except for 
employees, municipal officers on official business and chil- 
dren under 12 years of age, free admissions are taxable at 
the regular price to paying patrons. 

Boats AND YACHTs.—License tax based on length of craft 
graduated from $10 to $200. Tax limited to pleasure craft. 
Foreign built boats not owned on Jan. 1, 1926, subject to 
double tax. 

CueEcks.—Taxed at 2 cents each, the tax to be deducted 
from the account of the drawer. 

CoMMUNICATIONS.—Leased wires (radio broadcasting sta- 
tions and networks), 5%; telephone conversations, 50¢-$1.00, 
10 cents; $1-$2, 15 cents; over $2, 20 cents; telegraph dis- 
patches and messages, 5%; cable and radio dispatches and 
messages, 10 cents each. 

ELECTRICAL ENERGY.—3% of the amount paid for electrical 
energy for domestic or commercial consumption to be paid 
by the person paying for such electrical energy and to be 
collected by the vendor. 

Om Pipe Lines.—Rate of 4% of the transportation charge. 

SaFety Deposir Boxes.—Rate of 10% on rental value. 
Tax collectible by lessor. 

PostaL Rates.—On all first class matter except postal 
cards and private mailing or post cards, the rate is in- 
creased by 1 cent for each ounce. This increase is effective 
on and after July 6, 1932, and until July 1, 1934. 

From July 1, 1932 to July 1, 1934 the rates on the adver- 
tising portion of any publication entered as second class 
matter subject to zone rates are as follows: First and sec- 
ond zones, 2 cents; third zone, 3 cents; fourth zone, 5 cents; 
fifth zone, 6 cents; sixth zone, 7 cents; seventh zone, 9 
cents; eighth zone, and Philippine Islands, 10 cents. 
























Stamp Taxes 


Bonps.—Transfer tax, 4 cents on each $100 of face value. 
Bond issues, 10 cents per $100. 

CoNVEYANCES.—Where value in excess of liens or encum- 
rances exceeds $100 and does not exceed $500, 50 cents; 
and for each additional $500 or fractional part thereof, 
0 cents. 

_ Propuce Futures.—Sales of produce for future delivery, 
cents per $100. 
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Stocks.—On sales or transfers of capital stock, the base 
rate is 4 cents on each $100 of par or face value or fraction 
thereof of the certificates {or of the shares where no cer- 
tificates were issued), or, if the stock is without par value, 
4 cents per share; but if the selling price, if any, is $20 or 
more per share the above rate is 5 cents instead of 4 cents. 
Loans of stock in connection with short sales are not 
exempt from tax. The stamp tax on the original issue of 
stock is 10 cents per $100 of par or face value, and in case 
of the issue of no-par stock, 10 cents per share. 

The miscellaneous and the stamp taxes are effective on 
and after June 21, 1932. The rates on boats apply ‘on 
and after July 1, 1932, and on July 1, 1933, and also at the 
time of the original purchase of a new yacht or other boat 
by a user, if on any other date than July 1 and before 
July 1, 1934.” 

Import Taxes 


CoaLt.—Coal of all sizes, coke, and briquets, 10 cents per 
100 lbs. Tax not applicable where exporting country had 
in previous calendar year imported more of the article from 
this country than it exported to this country. 

Coprer.—Copper bearing ores and concentrates and cer- 
tain articles provided for in 1930 Tariff Act,* 4 cents a pound 
on copper contained therein. All other articles dutiable 
under 1930 Tariff Act in which copper is chief exponent, 
3 cents a pound. Other dutiable articles containing 4% or 
more of copper by weight, 3% ad valorem or % of 1 cent 
a pound, whichever is lower. 


LumBer.—Rough, planed or dressed lumber, except floor- 


ing made of maple (except Japanese maple), birch and 
beech, $3 per thousand board feet. 


* Articles provided for in paragraphs 316, 380, 381, 387, 1620, 1634, 
1657, 1658 or 1659 of the 1930 Tariff Act. 


The Turnover or Sales Tax in France 
(Continued from page 215) 


Taxpayers whose principal trade consists in the sale of 
goods, products, supplies or articles, or in the providing 
of lodgings and whose turnover for the previous years 
did not exceed Frs. 120,000 or in the case of other tax- 
payers whose turnover did not exceed 30,000 francs shall 
be exempted, on their petition and in consideration of 
the payment of an annual fixed sum, from the obligations 
stipulated in paragraph 1 article 67 of the Act of June 25, 
1920. Payment shall be effected quarterly, every three 
months, 


The Acts of April 16, 1924 and March 26, 1927, 
article 1, raised the maximum amounts to Frs. 
300,000 and Frs. 40,000 respectively. 


As a result of these acts and Regulations the fixed 
sum paid as a turnover tax is determined each year 
based on the turnover of the previous year and the 
taxpayer who is allowed to adopt this method of pay- 
ment need not make monthly payment of the Tax or 


produce documentary evidence regarding his turn- 
over. 


The exact amount of the fixed sum is determined 
by agreement between the authorities and Taxpayer. 
Failing such agreement a valuation is made, at the 
request of the taxpayer by a special Commission 
sitting in the capital of each “Département.” Should 
this valuation not satisfy the taxpayer, he may with- 
in twenty days from the date of reception of notifica- 
tion declare that he waives his right to the régime 
spécial a forfait. The sum, fixed by either agreement 
of the authorities and taxpayer or by the special 
Commission remains in effect for a first period of 
two years. After this two-year period, the same 
fixed sum continues from year to year unless either 
the taxpayer or the Department makes protest be- 
fore the period of two months at the end of the year. 
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PETROLEUM Propucts.—Crude petroleum, 4 cent a gallon; 
petroleum derivatives excepting lubricating oil, gasoline 
and motor fuel, % cent a gallon; gasoline and other motor 
fuel, 2% cents a gallon; lubricating oil, 4 cents a gallon; 
paraffin and other petroleum wax products, 1 cent a pound, 


The import taxes or tariffs take effect on June 21, 1932, 


Administrative Provisions Relating to Excise Taxes 


Installment Sales—In the case of installment sales, con- 
ditional sales or leases where title does not pass, the tax 
is to be collected on each payment.—Sec. 619 (c). 


Refunds or Credits—If the excise taxes are overpaid, 
credits or refunds may be allowed, but not interest. Re- 
funds are allowed where taxed articles are later repossessed, 
or where a bona fide discount, rebate, or allowance is made, 
if proof is furnished that the tax has not been passed on to 


the purchaser, or if it has been, that it has been returned to 
him.—Sec. 621. 


Contracts Prior to May 1, 1932.—The manufacturers’ ex- 
cise taxes are applicable to sales by the manufacturer, 
producer, or importer of the articles mentioned, the tax to 
be figured on the wholesale price. On sales contracts en- 
tered into before May 1, 1932, where the sale is made after 
the effective date of the Act at the contract price which 
cannot be increased by the amount of the tax, the purchaser 
shall pay the tax to the seller who will report it in the 
regular manner. The wholesale price on which the tax is 
figured includes the charge for coverings and containers, 
but not the tax. Avoidance of “double” taxation is effected 
by a provision that no excise tax shall be imposed on 
articles to be used in further manufacture of articles subject 
to the excise taxes. 


(3) Régime spécial des acomptes provisionnels (spe- 
cial regime of provisional installments): This third 
method of payment is allowed upon his application 
if the taxpayer undertakes: 

(1) to file within three months after the beginning 
of each year a declaration in duplicate showing his 
turnover for the preceding year. 

(2) to pay a tax based on such turnover of the 
previous year in installments, as follows: 

(a) quarterly if his turnover is not over Frs. 
300,000 and his principal business is purchase and 
resale, or in all other cases where turnover is not 
over Frs. 40,000. 

(b) monthly, if his turnover is greater than the 
maximum provided in the two cases above men- 
tioned. 

(3) to pay before May first of each year the 
amount, if any, remaining due of the actual tax due 
for the whole of the previous year. That is, whereas 
the tax paid under the régime spécial a forfait is the 
total and single obligation due from the taxpayer 
under this régime spécial des acomptes provisionnels, 
the taxpayer is obliged to make up and pay the 
actual difference in taxable amount between the ar- 
bitrary base fixed according to the business of the 
previous year and the actual business of the taxable 
year. It would seem therefore that this latter sys- 
tem is beneficial only as concerns the release from 
making a report monthly. 


Conclusion 


Differences of opinion expressed by leading econo- 
mists on the rejected American sales tax cow the 
writer in any attempt to comment on the economic 
advisability of a general sales ** tax. Partisianship ex- 


“ aaa comment of economists see New York Times, March 
-— . 
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hibited towards the tax by groups of newspapers 
presumably all writing in the interest of the public 
increase this timidity. 

Sales tax legislation which exists in the major 
European countries has taken the guise of expedi- 
ency measures and a source of revenue when income 
taxes were reduced by economic readjustments and 
business depression following the war. The pro- 
posal of the American sales tax was presented in 
like circumstances and the situation seems aptly de- 
picted by Speaker Garner: 

There comes a time in the nation’s financial life when 
the question of preference as to methods of raising nec- 
essary revenue becomes inconsequential and insignificant 
in the fact of the need of actually and quickly providing 
the means of maintaining the government’s financial in- 
tegrity. It is such a situation that confronts us today, and 
with that situation all economic theories must yield to the 
necessities of the nation. (emphasis ours).™* 

Introduced into France as an emergency measure 
the taxe sur le chiffre d’affaires seems to have taken 
its place as an established and important part of the 
French fiscal scheme.*® 


Except for the third requirement, the French tare 
sur le chiffre d’affaires seems to satisfy in good meas- 
ure the following characteristics which the Ways & 
Means Committee enumerated’ as the desiderata 
of the ideal tax: 


(1) The rate must be low, so that undue burdens 
will not be imposed. 


(2) Certainty, both as to liability and amount, 
must be attainable in advance of the sale. 


(3) Pyramiding must be prevented. 


(4) The tax must be imposed uniformly and with- 
out discrimination. 


(5) The law must present the least possible num- 
ber of difficult administrative problems (such as the 
questions of classification arising in connection with 
exemptions). 


(6) Adequate authority must be granted to assure 
a sound, smoothly functioning and flexible admin- 
istration. 


NEW TAX PUBLICATIONS 


Federal and State Tax Systems, Third Edition, by The 
Tax Research Foundation. Prepared under the direction 
of the New York State Tax Commission and published by 
Commerce Clearing House, Inc., Loose Leaf Service Di- 
vision of the Corporation Trust Co., 205 West Monroe 
St., Chicago, Ill., pp. 145. Price $10.00. 


Tax information and the necessity for further information 
are increasing at such a rapid rate that without some de- 
vice to make the great mass of scattered facts readily 
available and of practical use, business and professional men, 
legislators, public officials, academic students and others 
interested in fiscal affairs would be lost in an unorganized 
mass of heterogeneous statistics. It is the primary object 
of this publication of The Tax Research Foundation to af- 
ford the needed correlation to make precise tax information 
available at a glance. 


This third edition approaches in gratifying measure the 
general ultimate objective of The Tax Research Foundation 
of providing first, an annual encyclopedia; second, a man- 
ual; third, a textbook; fourth, a source book, and so a whole 
library on taxation. 


The new edition consists of 145 pages’ of tax charts and 
tables, size 11% by 15 inches, showing in tabular form the 
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tax systems of all the states, the Federal tax system, and 
the tax systems of twenty-three foreign jurisdictions as 
of January 1, 1932. In addition, there are thirty-five tables 
describing the extent and nature of the various forms of 
taxes in forty-eight states. For example, if one desires 
to know the scope of the special taxes of the various states 
applicable to fire insurance companies, the information jn 
consolidated form is presented in a single chart on page 
111. Similar charts show the status of property taxes, poll 
taxes, sales taxes, tobacco and other excise taxes, and 
special business taxes, such as those affecting banks, build- 
ing and loan associations, insurance companies, chain stores, 
etc. Other charts provide quick information on the revenue 
yield of each form of tax in the various states, the tax ad- 
ministrative systems, powers of tax commissions, etc. 


This wealth of indispensable tax information represents 
the collaborated research work of some seventy-five uni- 
versity and college professors, specializing in public finance, 
and of a number of public officials. 


The work contains no propaganda, its purpose being 
fulfilled in an impersonal, efficient presentation of the facts, 
It is not published for profit. ,The collaborators contribute 
their time and effort, the New York State Tax Commis- 
sion has directed preparation of the material and Com. 
merce Clearing House, Inc., Loose Leaf Service Division 
of the Corporation Trust Company has provided its facili- 
ties for publication of the work. It is made available to 
governments, schools, universities and scientific organiza- 
tions at special prices if purchased in quantities. 


If a copy of this work could be put into the hands of 
every member of Congress and every state legislator, it is 
almost certain that it would result in more intelligent tax 
legislation. And if citizens at large made use of the easily 
accessible tax information which these tax charts provide, 
legislators would be spurred to obtain the background nec- 
essary for devising sound revenue laws. 


General Sales Taxation, by Prof. Alfred D. Buehler, As- 
sociate Professor of Economics, University of Vermont, 
pp. 378; published by The Business Bourse, 80 West 40th 
Street, New York City. Price $5.00. 


One can but regret that this admirable study of general 
sales taxation in this and a number of foreign countries did 
not become available in time to provide a better public 
knowledge of the subject during the recent agitation when 
the general manufacturers’ sales tax was under considera- 
tion as a means of providing Federal revenue. 


The book contains comprehensive descriptions of the 
operation and effects of the gross sales taxes in effect in 
West Virginia, the kindred taxes in other states of this 
country, the Canadian manufacturers’ sales tax and other 
foreign general sales taxes. Whereas reports recently dis- 
seminated were that the Canadian tax was hailed by Cana- 
dians as a fiscal boon, Dr. Buehler states that opposition 
to the sales tax in Canada as a permanent revenue is preva- 
lent among nearly all classes. The Canadian Manufactur- 
ers’ Association, he says, has concentrated its efforts upon 
the repeal of the tax, while at the same time organizations 
of farmers and workers have taken a stand for early with- 
drawal of the tax. 


Among the impressively valuable chapters are those en- 
titled “The Incidence of General Sales Taxation,” “Effects 
of General Sales Taxation on Business,” “Effects Upon 
Competition and Distribution,” “Effects on Consumers’ 
Incomes,” “General Sales Taxes in the Fiscal System.” 


An extensive bibliography of publications dealing with 
the general sales tax in this and other countries is of interest 
to tax students. 


Dr. Buehler has made a scholarly contribution to tax 
literature that will, no doubt, be of much practical benefit 
in providing essential facts on a method of taxation that 
will continue to be enticing because of its productiveness. 
As to its desirability on other grounds, Dr. Buehler treats 
this phase of the subject thoroughly and convincingly. 
From this exposition, the logical verdict seems to be that 
the general sales tax is in the nature of a last-resort tax, 
justifiable only by grim financial necessity, when great 
productivity is demanded, regardless of the undesirable 
effects. 
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